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L INTRODUCTION

Appellant Freedom Foundation (“the Foundation™) seeks, through
a request under the Public Records Act (“PRA™), to obtain documents
from Respondent University of Washington (“UW?) that are not subject to
disclosure under the PRA because they are not public records, as they are
personal and private records that do not “relat[e] to the conduct of
government or the performance of any governmental or proprietary
function.” RCW 42.56.010(3). Specifically, the Foundation’s PRA request
to UW resulted in the retrieval of documents of UW Professor Robeit
Wood, a member of Service Employees International Union Local 925
(“SEIU 925”), including documents about faculty union organizing where
no union is currently certified or recognized by UW; the UW chapter of
the American Association of University Professors (“AAUP”), a private
organization; and other personal and private matters (“documents at
issue™). The trial court reviewed extensive briefing from all parties — SEIU
925, the Foundation, and UW — and heard oral argument on three dates,
properly granting a temporary restraining order (“TRO”), a preliminary
injunction, and a permanent injunction, because none of the documents at
issue are “public records” as defined by the PRA. The trial court also
properly granted SEIU 925’s Motion to Change Trial Date and for Stay of

Proceedings and denied the Foundation’s Motion to Strike and for

Respondent SEIU 925’s Opening Brief — Case No. 76630-9-1
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Sanctions, because one of the causes of action (and attendant, separate
relief) in the case before the trial court was not addressed in the permanent
injunction order. SEIU 925 therefore seeks an order affirming the trial
court’s decisions enjoining UW from releasing the documents at issue to
the Foundation, and affirming the trial court’s order staying the trial.'

11. ISSUES

1. Should the trial court’s permanent injunction order be
affirmed, because the documents at issue are not public records as they are
not related to the conduct of government or the performance of a
governmental or proprietary function?

2. Is the Foundation precluded from arguing that the trial
court erred in granting a TRO and preliminary injunction and denying
reconsideration of the preliminary injunction, because the Foundation did
not timely file an appeal?

3. Should the trial court’s preliminary injunction order be
affirmed, because the documents at issue are not public records as they are
not related to the conduct of government or the performance of a

governmental or proprietary function?

UThe trial court did not reach SEIU 925°s arguments that exemptions or prohibitions on
disclosure should apply, nor are these addressed in the Foundation’s Opening Brief.
Thus, should this Court find any portion of the documents at issue to be public records,
SEIU 925 respectfully requests that the case be remanded to the trial court for
consideration of the exemptions and prohibitions. See, e.g., Dragonsiayer, Inc. v
Washington Gambling Commission, 139 Wn. App 433, 445-46, 161 P.3d 428 (2007).

Respondent SEIU 925’s Opening Brief — Case No. 76630-9-1
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4, Should the trial court’s TRO be affirmed, where the

purpose of a TRO is to preserve the status quo and the overwhelming

majority of records enjoined by the TRO are not public records as they are

not related to the conduct of government or the performance of a

governmental or proprietary function?

5. Should the trial court’s grant of SEIU 925’s motion to stay

proceedings and denial of the Foundation’s motion to strike and for

sanctions be affirmed, where the trial court’s permanent injunction did not

reach one cause of action (and relief) alleged in the Complaint?

STATEMENT OF THE CASE

On December 27, 2015 the Foundation requested from UW:

1. All documents, emails or other records created by, received
by, or in the possession of University of Washington
faculty/employees Amy Hagopian, Robert Wood, James,
Liner, or Aaron Katz that contain any of the following

terms:
a.

b.
c.

d.

<.

f.

Freedom Foundation (aka., “FF,” “EFF,” and “The
Foundation™)

Northwest Accountability Project

Right-to-work (aka., “right to work,” “RTW,”, and
“R2W™)

Friedrichs v. California Teachers Association (aka.,
“Friedrichs v. CTA” and “Friedrichs™)

SEIU

Union

2. All emails sent by University of Washington
faculty/employees Amy Hagopian, Robert Wood, James
Liner, or Aaron Katz to any email address ending in
“@sein925.org” or “@uwflacultyforward.org”

Respondent SEIU 925’s Opening Brief — Case No. 76630-9-1
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3. All emails received by University of Washington
faculty/employees Amy Hagopian, Robert Wood, James
Liner, or Aaron Katz from any email address ending in
“(@seiun925.org” or “@uwiacultyforward.org”

4, All emails sent from and received by the following email
address: aaup@u.washington.edu

CP 36. On its face, the request does not seek information regarding the
conduct of government and is likely to yield documents unrelated to the
conduct of government, as it requests emails to and from private accounts
(@seiu925 org and @uwfacultyforward.org), information about union
issues (including “right to work,” “SEIU,” and “Union”), and emails on
the listserver of a private organization, the UW chapter of the AAUP.

SEIU 925 is a labor union representing public and private sector
workers in Washington State. CP 34, SEIU 925 is working with faculty at
UW interested in organizing a union under RCW 41.76 et seq. Id.

The UW chapter of the AAUP, which has exis;[ed since 1918, is a
private non-profit organized under Section 501(c)(6) of the Internal
Revenue Code. CP 100. The national AAUP is also a non-profit organized
under Section 501(c)6). Id. The UW AAUP chapter’s listserver
(aaup@u.washington.edu) is open, through approval, to individuals other
than AAUP UW chapter members and UW employees and students. /d.

Professor Wood is a tenured Professor in the Department of

Atmospheric Sciences at UW, and has held various professor titles in that

Respondent SEIU 925’s Opening Brief — Case No. 76630-9-1
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Department since 2004, CP 99-100. He is a member of SEIU 925, and has
served as chapter President of the UW chapter of the AAUP. CP 100,
Professor Wood’s union and AAUP activities are not within the scope of
his job duties and responsibilities at UW. CP 101, 107-14.

The Foundation has openly proclaimed its hostility toward public
sector unions. CP 96. As some examples, the Foundation’s website
declares that it is “working to reverse the stranglehold public sector unions
have on our government.” Jd. Another Foundation website post brags that
it “devotes nearly every hour of every work day to exposing the abuses of
public-employee unions in general and SEIU in particular.” Id. Its website
contains a blog with regular posts attacking public sector unions. Jd.?

The UW Office of Public Records asked Professor Wood to search
for records responsive to the Foundation request. CP 101-02. Professor
Wood provided to that office emails resulting from an electronic search
using the terms and email domains identified in the Foundation request,
including emails sent from his UW email and his personal, non-UW email
address. CP 102. Before providing the documents to UW, Professor Wood

did not further screen or review the emails to determine which were not

? The Foundation’s purported purpose of this request is to promote accountability and
transparency among government employees. Foundation Opening Brief, 4. However,
except with respect to the commercial purposes prohibition, the PRA prohibits an inquiry
into the purpose of a PRA request. SEIU Healthcare 775 v. Dept. of Social and Health
Services, 193 Wn.App. 377, 405, 377 P.3d 214 (2016}, rev. denied, 186 Wn.2d 1016, 380
P.3d 502 (2016).
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public records or wete otherwise exempt or prohibited from disclosure,
because of the volume of documents. /d. He sends and receives personal
and private emails from all of his email accounts. CP 101.

On April 12, 2016, Perry Tapper, Compliance Officer, UW Office
of Public Records, emailed Professor Wood to inform him that “those
emails you provided from your email account” would be provided to the
Foundation on April 27 absent a court order by April 26 enjoining UW
from releasing them. CP 102, 120-21.

On April 18, 2016, Professor Wood picked up a CD containing the
records Tapper stated UW intended to release to the Foundation. CP 102.
The CD contains 3,913 pages of documents labeled “PR-2015-00810
Stage 1 Release paginated.pdf.” Id. Some of the documents relate to
union organizing at UW. CP 103, 104. Some are postings on the AAUP
UW chapter listserver. Id. Some are emails received by Professor Wood in
his capacity as President of the AAUP UW chapter. Appendix D
(Metzger, Dale, Layton, and Lather Decs.). The emails name and/or
pertain to both SEIU 925 and/or Professor Wood. CP 35, 97, 104. Some
emails were sent from or received at Professor Wood’s private, non-UW
email address. CP 104, Many emails are duplicates. Appendix D (Metzger,
Dale, Layton, and Lather Decs.). Some were merely received by Professor

Wood. CP 102.
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Tapper, who reviewed “PR-2015-00810 Stage 1
Release paginated.pdf,” “was unable to determine that the records were
not public records.” CP 220 {emphasis in original). Tapper did not make a
determination that any of the records are public records. Id.

On April 25, 2016, SEIU 925 filed a Complaint, Summons, and
Motion for a TRO, with supporting documents, to temporarily enjoin
release of “PR-2015-00810 Stage 1 Release paginated.pdf.” CP 1-27. The
Foundation requested that SETU 925 and UW enter into an agreement in
which the records would not be released until after a hearing, unless the
Court enjoined release. CP 62-64. The parties reached such an agreement.
Id. After the original judge assigned to the case recused himself, the
parties entered into a new agreement. Appendix A, B.

On June 10, 2016, the trial court heard oral argument on SEIU
925°s Motion for a Preliminary Injunction, following submission of
briefing and supporting declarations from all parties. CP 393-490. SEIU
925 asserted that the documents at issue did not relate to the conduct of
government or to the performance of a governmental or proprietary
function, and thus did not meet the definition of “public record” under the
PRA. CP 87-90. SEIU 925 also argued in the alternative that exemptions
to disclosure applied, and that UW would commit a ULP by releasing the

records. CP 90-93. SEIU 925 frankly declared that some documents
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contained in “PR-2015-00810 Stage 1 Release paginated.pdf” were
probably public records with no applicable exemptions, but given the
volume of material, all such documents had not been identified. CP 84,
399. Additionally, SEIU 925 asserted that UW should be required to make
a determination whether the documents it intended to release are “public
records.” CP 406-07, 409-10. UW admitted it had not made a
determination that the records were public records. CP 211, 424, 426-432.

The trial court granted a TRO enjoining UW from releasing “PR-
2015-00810 Stage 1 Release paginated.pdf,” and requiring the “public
records” portion be released by July 6, 2016, and SEIU 925 “on or before
July 6, at 5:00 pm set a hearing before the court to show by affidavit
cataloging and describing with sufficient particularity as to the status of
the records as public or not public records.” CP 267-70.

In compliance with the trial court’s order, SEIU 925 cataloged the
documents contained in “PR-2015-00810 Stage 1 Release paginated.pdf,”
subsequently filing declarations identifying 102 pages of public records
for release and categorizing the remaining non-public record documents in
one or more of the following categories:

e cmails and documents about faculty organizing including
emails containing opinions and strategy in regard to faculty

organizing and direct communication with SEIU 925,
s postings to the AAUP UW Chapter listserver;

Respondent SEIU 925°s Opening Brief — Case No. 76630-9-1
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e personal emails and/or documents unrelated to any UW
business;
o personal emails sent or received by Professor Wood in his
capacity as AAUP UW chapter president and unrelated to
UW business.
Appendix D (Metzger, Dale, Layton, and Lather Decs.). UW released the
102 pages of “PR-2015-00810 Stage 1 Release paginated.pdf” identified
as public records to the Foundation on July 6, 2016. Appendix D
(Kussmann Dec., Exh. M). The non-public records remaining after release
of the 102 pages are the “documents at issue” in this case.

On August 6, 2016, the trial court considered the parties’ further
briefing and declarations, heard oral argument, and entered a preliminary
injunction, finding the documents identified as non-public records were
not “public records” subject to disclosure. CP 291-97. On October 12, the
trial court denied reconsideration of its preliminary injunction. CP 313-14.

On March 24, 2017, following briefing by the parties, the trial
court heard oral argument on SEIU 925°s Motion for Summary Judgment
and Permanent Injunction. VRP 1-101. SEIU 925 argued that the
documents at issue are personal and private and thus not “public records”
under the PRA, because they do not relate to the conduct of government or
a governmental or proprietary function, CP 322-27. SEIU 925 also

asserted in the alternative that PRA exemptions preclude disclosure of

some of the material. CP 327-30.
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On March 27, the trial coutt entered a permanent injunction
enjoining release of the documents at issue because they are not “public
records” under the PRA. CP 686-96. The judge did not reach SEIU 925’s
unfair labor practice (“ULP”) claims in the Complaint, including its
request for “[a]n order finding that UW committed an unfair labor practice
by stating that it intends to release material in the document identified by
it as ‘PR-2015-00810 State 1 Release paginated.pdf.”” Id.; CP 12, 14,

The Foundation filed a Notice of Appeal with the Court of
Appeals, Division I on March 27.

Given that the case was scheduled to go to trial on April 24, 2017,
during the week of March 27, SEIU 925°s attorney Jacob Metzger spoke
with UW’s attorney Robert Kosin, discussing the ULP cause of action in
the Complaint. CP 823. Kosin articulated to Metzger UW’s position that
this cause of action remained and was scheduled for trial CP 718, 823. On
March 31, Metzger spoke with Kosin, who confirmed that UW agreed
with SEIU 925 that the trial date should be continued or stayed until after
a decision from the Court of Appeals, and UW did not object to continuing
or staying the trial date. CP 718, 823. Metzger also contacted the
Foundation’s attorney, Stephanie Olson, who indicated the Foundation did
not wish to proceed to trial on April 24. CP 823-25. Metzger then

contacted the trial court’s bailiff to inquire whether a motion to continue
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the trial date was necessary. CP 825 The bailiff responded stating “Yes,
please submit a motion and order to the Court.” CP 825.

SEIU 925 and UW — the parties with interests in the ULP
allegations — filed a Joint Statement of Trial Readiness on April 3, 2017, |
per the Order Setting Case Schedule. Appendix E. SEIU 925 also filed a
Motion to Change Trial Date and For Stay of Proceedings on April 3,
requesting that the trial date be changed or stayed pending the outcome of
the appeal. CP 719-22. On April 4, this Court issued a perfection schedule
in the Foundation’s appeal. On April 6, the Foundation filed a Combined
Motion to Strike and Motion for Sanctions. CP 723-33.

On April 17, the trial court denied the Foundation’s Combined
Motion to Strike and Motion for Sanctions and granted SEIU 925°s
Motion to Change Trial Date/Stay Proceedings, staying the matter and
continuing the trial until October 23. CP 844-57. In denying the
Foundation’s motion, the trial court found that “the status of the Court’s
last order and its effect on finality is honestly debatable.” CP 845.

IV. ARGUMENT
A The trial court properly entered a permanent injunction
enjoining disclosure of the documents at issue because they are

pot “public records” as defined in the PRA.

1. Burden of Proof, Standard of Review, and Permanent
Injunction Standard

Respondent SEIU 925’s Opening Brief — Case No. 76630-9-1
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SEIU 925 does not have the burden of proof on whether a
document is a public record. Dragonslayer, Inc. v. Washington State
Gambling Commission, 139 Wn.App. 433, 441, 161 P.3d 428 (2007);
Belenski v. Jefferson County, 187 Win.App. 724, 733 FN 5, 350 P.3d 689
(2015), rev’d on other grounds, 186 Wn.2d 452 (2016). While a party
seeking to block disclosure of a public record has the burden of proof,
“this burden of proof applies only when a party secks to disclose a public
record.” Dragonsiayer, 139 Wn.App. at 441 (emphasis added); see also
Belenski, 187 Wn.App. at 733 FN 5, It does not apply to the threshold
inquiry about whether a document is a public record. Dragonsiayer, 139
Wn.App. at 441; Belenski, 187 Wn.App. at 733 FIN 5.

The standard of review in a PRA case is de novo. Nissen v. Pierce
County, 183 Wn.2d 863, 872, 357 P.3d 45 (2015).

To obtain an injunction, a plaintiff must show: (1) a clear legal or
equitable right; (2) a well-grounded fear of immediate invasion of that
right; and (3) the acts complained of are either resulting in or will result in
actual and substantial injury to plaintiff. SEIU Healthcare 775 v. Depi. of
Social and Health Services, 193 Wn.App. 377, 339,377 P.3d 214 (2016},
rev. denied 186 Wn.2d 1016, 380 P.3d 502 (2016). As set forth in Section
IV.A.3., SEIU 925 has a clear legal and equitable right to prevent the

disclosure of the documents at issue, because they are not public records
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subject to PRA release. Additionally, SEIU 925 and Professor Wood have
a well-grounded fear of immediate invasion of this right because UW has
declared it will release the documents at issue to the Foundation absent an
order enjoining it from doing so. CP 120-21, 154, 215. Furthermore,
release of information would significantly harm SEIU 925 and Professor
Wood. CP 97-98, 104-05. Release would chill participation of SEIU 925
members and other faculty in union organizing. CP 97, 104-05. Release
would reveal private communications regarding union organizing not
intended to be released publicly. CP 97, 104-05. Release of the AAUP
listserver emails would impair the ability of faculty to freely discuss issues
on a private organization’s listserver, and interfere with faculty’s right to
select a representative of their own choiosing. CP 97-98, 104-05. Finally,
release of personal emails of Professor Wood would harm him. CP 105.
The Foundation’s stated aim of de-funding public sector unions and
targeting SEIU and its locals compounds these harms. CP 96-97. Thus,
SEIU 925 satisfies all three requirements to obtain temporary, preliminary,
and permanent injunctions,’

2 SEIU 925 has standing on its own and on behalf of
Professor Wood.

? The Foundation asserts that RCW 42.56.540 applies to this case; however, that statute
only applies to enjoining public records (not non-public records) from disclosure thus its
requirements do not apply here. Dragonslayer, 139 Wn.App. at 441.
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SEIU 925 brought this action on its own behalf and on behalf of its
member, Professor Wood. CP 1, 672. SEIU 925 has standing to bring this
action on behalf of Professor Wood under nt I Ass 'n of Firefighters v.
Spokane Airports, 146 Wn.2d 207, 213-14, 45 P.3d 186 (2002), which sets
forth the following requirements for associational standing: (1) the
members of the organization would otherwise have standing to sue in their
own right; (2) the interests that the organization seeks to protect are
germane to its purpose; and (3) neither claim asserted nor relief requested
requires the participation of the organization's individual members. Here,
Professor Wood would have standing to sue in his own right as the
documents at issue are his records; the interests SEIU 925 seeks to protect
are germanc to its purpose of organizing faculty and providing
representation to members and individuals it represents [CP 96]; and
Professor Wood’s participation is not required, as set forth in greater detail
below. However, in fact, while Professor Wood is not a party in this
action, he participated in other ways. He submitted a declaration in
support of injunctive relief [CP 99-154], and appeared at the permanent
injunction hearing [VRP 1, at 6]. UW agrees SEIU 925 has standing to

bring this action on behalf of Prof. Wood. CP 471.

4 Contrary to the Foundation’s contention [Foundation Opening Brief, 17], SETU 925 has
standing to challenge release of all the documents at issue on its own behalf, Beyond
emails regarding union organizing, the other documents name and pertain to SEIU 925,
which includes its member. CP 33, 97, 104,
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The Foundation asserts that “[a] party relying on associational
standing cannot conduct litigation in a way that harms the interests of
those it claims to represent” [Foundation Opening Brief, 15}, citing Hunt
v. Washington State Apple Advertising Commission, 432 US 333, 342-43,
97 S.Ct. 2434 (1977); Save a Valuable Enviroﬁment v. City of Bothell, 89
Wn.2d 862, 867, 576 P.2d 401 (1978); and Int 'l Assn. of Firefighters v.
Spokane Airports, 103 Wn.App. 764, 768, 14 P.3d 193 (2000).°
Foundation Opening Brief, 15, None of those cases actually stand for that
principle.

In Hunt, the U.S. Supreme Court held that the Washington State
Apple Commission had standing to challenge a North Carolina statute
regulating the labeling of apples sold in the state, despite that the
Commission is a state agency and not a traditional trade association. 432
U.S. at 335, 345. The Court explained that an association can be an
“appropriate representative of its members.” Id. at 342-43 (internal
citations omitted). The Court held that declaratory or injunctive relief
necessarily benefits an association’s members. Id. The “harm” analysis in
Hunt focuses on the injury to apple growers as a result of the North

Carolina statute (not the litigation brought by the Commission). /d. at 342-

* The Foundation’s brief cites to the Int 'l Firefighters appellate decision, but the case was
appealed to the Washington State Supreme Court. The appellate court analyzed the
standing issue similarly to the Supreme Court.
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43, Thus, Hunt supports associational standing here, where SEIU 925
seeks injunctive relief, which would benefit Professor Wood. See also
Save, 89 Wn.2d at 868 (nonprofit has standing on behalf of members to
sue to protecting environmental rights, where it demonstrated “one or
more of its members are specifically injured by a government action”).
The Int’l Firefighters court explained the following with respect to
the third requirement of associational standing:
[1t] is not, however, constitutionally based and is judicially self-
imposed for “administrative convenience and efficiency, not elements
of a case or controversy within the meaning of the Constitution.”
Division Three observed this distinction in holding that the ultimate
question is “whether the circumstances of the case and the relief
requested make individual participation of the association’s members
indispensable.”
146 Wn.2d at 215, The Court noted the difference between monetary
damages and injunctive relief in analyzing this requirement, because
monetary damages may require individualized proof whereas injunctive
relief does not. Id. at 214, Int’l Firefighters also supports associational
standing here given the injunctive relief being sought and the lack of need
for Professor Wood’s participation as a party.
Additionally, this litigation is not being conducted in a way that
harms the interests of Professor Wood. SEIU 925 vehemently contests the

Foundation’s assertion — based on conjecture and speculation at best — that

Professor Wood violated ethics laws. Despite the Foundation’s assertion
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that 3,800 emails are at issue, many of the documents are duplicates, and,
while in Professor Wood’s records, were merely received by him. CP 102,
Appendix D (Metzger, Dale, Layton, and Lather Decs.). Some are emails
sent from or received by Professor Wood’s non-UW email address. CP
104. The Foundation’s characterization of the ethics laws is skewed and
misses the complexities of RCW 42,52 et seq. As one example, within the
“Ethics in Public Service Act,” RCW 42.52.220 explicitly provides that
universities may develop administrative processes for “university research
employees” — employees, like Professor Wood, engaged in research — that
apply in place of RCW 42.52.120, the statute cited by the Foundation,
Finally, Professor Wood and SEIU 925°s interests are aligned: both have
an interest in preventing the release of non-public records.

3. The documents at issue are not public records subject to

disclosure under the PRA because they do not relate to the
conduct of government or the performance of a
governmental or proprietfary function.

Only “public records” as defined in the PRA are subject to
disciosure; non-public records are not subject to disclosure. RCW
42.56.070(1); Dragonslayer, 139 Wn. App. at 444 (“[t]he determination of
whether a document is a ‘public record’ is critical for the PDA's purposes

because the act applics only to public records”™), citing Oliver v.

Harborview Med. Cir., 94 Wn.2d 559, 564 FN 1, 618 P.2d 76
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(1980); Smith v. Okanogan County, 100 Wn. App. 7, 11, 994 P.2d 857
(2000); Belenski, 187 Wn.App. at 733.

A “public record” is “[1] any writing [2] containing information
relating to the conduct of government or the performance of any
governmental or proprietary function [3] prepared, owned, used, or
retained by any state or local agency regardless of physical form or
characteristics.” RCW 42.56.010(3). “All three elements of this three-
pronged test must be satisfied for a record to be a public record.”
Dragonslayer, 139 Wn. App. at 444, citing Oliver, 94 Wn.2d at 564 FN 1.°

“The legislative intent of the PDA is to require public access to
information concerning the government's conduct.” Id. at 445 (emphasis
added); see also Comaroto v. Pierce County Medical Examiner’s, 111
Wn.App. 69, 72, 43 P.3d 539 (2002). “The basic purpose and policy of
RCW 42.17 [the previously-codified PRA] is to allow public scrutiny of
government, rather than to promote scrutiny of particular individuals who
are unrelated to any governmental operation.” Id. at 72 (emphasis added).

Emails sent and received in an individual and personal capacity
regarding union organizing of faculty, a private, non-profit organization,

and other personal and private emails do not satisfy the second prong of

§ The Foundation implies that because UW electronic use policies state that there is no
expectation of privacy on UW email, such email becomes a public record. Again, as
articulated herein, that is not the standard; the standard is the three-part definition of
“public record.”
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the definition of “public record” because they do not relate to the conduct
of government or the performance of any governmental or proprietary
function. Therefore, they are not public records subject to disclosure.
Instead, contrary to the PRA’s mandate, the disclosure of such emails
scrutinizes particular individuals unrelated to government action,

a. For a record to be a public record, it must have
some actual — not purely speculative — relation to
the conduct of government or a governmental or
proprietary function.

Where there is no actual — as opposed to purely speculative —
relation of a record to the conduct of government or a governmental or
proprietary function, the document is not a public record, despite the
PRA’s broad mandate favoring disclosure. Tiberino v. Spokane County
Prosecutor, 103 Wn.App. 680, 688, 13 P.3d 1104 (2000); Dawson v.
Daly, 120 Wn.2d 782, 788, 845 P.2d 995 (acknowledging broad mandate
favoring disclosure in PRA, verification of employment of deputy
prosecutor, including his position, salary, and length of service, do not
relate to the conduct of government or the performance of any
governmental function and therefore are not public records under the
PRA); Dragonsiayer, 139 Wn.App. at 445; Forbes v. City of Gold Bar,

171 Wn.App. 866, 288 P.2d 382 (2012), rev. denied, 177 Wn.2d 1002

(2013) (emails of city council members on city email and city servers
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sorted by consultant as “not conduct of government” are personal and not
related to the conduct of government or a governmental or proprietary
function);” Yakima Newspapers v. Yakima, 77 Wn.App. 319, 324, 890
P.2d 544 (1995) (settlement agreement regarding dispute over fire chief’s
performance as fire chief is a public record, only because relates to
governmental and proprietary functions of terminatjon and provision of
fire services); Nissen, 183 Wn.2d at 878 (cell phone call and text message
logs are not public records, absent an allegation that county used them;
text messages not created within employee’s “scope of employment” are
not related to conduct of government and therefore are not public records
under the PRAY; West v. Vermillion, 196 Wn.App. 627, 642-42, 384 P.3d
634 (2016), rev. denied, 187 Wn.2d 1024, 390 P.3d 339 (2017).° Further,

“[r]ecords an employee maintains in a personal capacity will not qualify as

" In Forbes, “the city contracted with Michael Meyers to build a server and configure a
domain based network to centrally locate city related documents. .. the city’s e-mail
flowed through GoDaddy.com POP3 mail servers and downloaded directly to users’
personal computers. Because of the configuration of the city s system, e-mails had to be
downloaded as personal storage table (PST) files....Meyers accessed several e-mail
servers, both at the city and from other private exchanges.” 171 Wn.App. at 861-62
{emphasis added).

% The Foundation incorrectly asserts that “[w]hen presented with the threshold question of
whether the records at issue qualify as ‘public records,” every Washington appellate court
has held in the affirmative” with one exception (Forbes). Foundation Opening Brief, 20.
The Foundation conveniently ignores that at least three other courts (Dawson, Nissen, and
West) found records at issue nof to meet the definition of public records [120 Wn.2d at
789, 83 Wn.2d at 882-83; 196 Wn.App at 642-43], and the Dragonslayer court did not
make a finding that the records at issue were public records. 39 Wn.App. at 445-46.
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public records, even if they refer to, comment on, or mention the
employee’s public duties.” Nissen, 183 Wn.2d at 880 FN 8.°

In Tiberino, a county prosecutor office secretary was terminated in
part for use of work email for personal purposes, on her work computer.
103 Wn.App. at 683. After the secretary threatened litigation, the county
printed her non-work emails. /d. at 685. These emails did not become
public records until they were used for a proprietary function: preparing
for litigation over the secretary’s termination. Id. at 688,

Similarly, internet access logs (“IALs”) are public records only
because they record work-related internet use on a county-owned
computer, and employees use the internet to carry out their work. Belenski,
187 Wn.App. at 735-6. Because the trial court found IALs were not public
records, the appellate cowrt “did not consider whether any part of the
requested information might be ‘purely personal in nature’” 187 Wn.App.
at 725, FN 8; see also id. at 737-38. Thus, the court would have

considered personal information on the JALs »of to be a public record.

? Judge Mary Yu, while a King County Superior Court judge, made a similar finding in a
similar case. In Rosen v. University of Washington, No. 13-2-26176-6, she permanently
enjoined release of emails of Dr, Gerald Rosen —a UW volunteer clinical professor in the
Department of Psychiatry and Behavioral Sciences — on his UW email, as non-public
records, including emails related to academic articles or papers he wrote on psychiatry
topics, a book on post-traumatic stress disorder he co-edited, and an exchange of ideas on
nightmares and anxiety disorders, even where these pursuits /isted Dr. Rosen’s affiliation
with UW. CP 676-685, VRP 70.
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In Dragonslayer, the Gambling Commission (a government entity)
asserted financial statements in the possession of the Commission
contained information the Commission “reviews, uses, and retains for its
enforcement purposes” and “information the Commission uses to educate
the public.” 139 Wn.App. at 442. The trial court found the records relate
to regulatory functions of the Commission. /d. at 445. But, while
acknowledging the PRA’s broad mandate favoring disclosure, the
appellate court reasoned there was no detailed information on how the
financial statements “aid in “monitoring compliance with state gambling
laws and regulations’” and thus remanded to the frial court to examine that
issue, because “[a]dditional factual findings as to how the Commission
uses [the documents at issue] are necessary to determine whether they are
related to a public function. These findings should be based on specific
determinations of the Commission's use, rather than general assertions
that the financial statements are used.” Id. (Emphasis added.)

Nissen and West’s holdings are not limited to private devices and
accounts. Nissen, 183 Wn.2d at 878 (“For information to be a public
record, an employee must prepate, own, use, or retain it within the scope
of employment. An employee’s communication is ‘within the scope of
employment’ only when the job requires it, the employer directs it, or it

furthers the employer’s interests.”) (emphasis in original); West, 196
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Wn.App. at 641 (“a record is subject to disclosure under the PRA if it is ‘a
record that an agency employee prepares, owns, uses, or refains in the
scope of employment™”). The Nissen court articulated that the relevant
factor is not how or where a record is stored, but what it contains and its
relationship to government conduct. 183 Wn.2d at 880.

In a case involving emails on a public server capturing union
communications during heated contract negotiations being reported in the
media, a Michigan Court of Appeals held such emails are personal and not
subject to disclosure under the Michigan Freedom of Information Act
(“FOIA”). Howell Education Association v. Howell Board of Ed., 287
Mich.App. 228, 231, 246, 789 N.W.2d 495 (Mich. 2011), leave o appeal
denied, 488 Mich. 1010, 791 N.W.2d 719 (2010), reconsideration denied,
489 Mich. 976 , 798 N.W.2d 767 (2011). The court found the emails:

[D]o not involve teachers acting in their official capacity as public

employees, but in their personal capacity as [union] members or

leadership. Thus, any emails sent in that capacity are
personal....The release of emails involving infernal union
communications would only reveal information regarding the
affairs of a labor organization, which is not a public body.
Id. at 246 (emphasis added). The Michigan FOIA defines “public record”
similarly to the PRA. Howell, 287 Mich.App. 228.
Additionally, a federal court, NLRB v. Gallant, 26 I'.3d 168, 171-2,

146 L.R.R.M. 2633 (D.C. Cir. 1994), found National Labor Relations
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Board (“NLRB”) member Mary Cracraft’s correspondence (stored in her
NLRB office) relating to her re-nomination as 2 NLRB member to
constitute personal records not subject to disclosure under the federal
Freedom of Information Act.'® Some of this correspondence was on
NLRB letterhead, some was sent as NLRB franked mail, and some via an
NLRB fax machine. Id at 171. At one point Cracraft’s NLRB secretary
organized the correspondence for her, but the correspondence was still
found to be personal records not subject to disclosure /d.

The four categories within the documents at issue are not public
records as defined by the PRA. First, Professor Wood’s emails and
documents about faculty ﬁnion organizing, sent and received in his
personal capacity as a union member, including emails containing
opinions and strategy regarding faculty organizing and direct
communications with SETU 925, are not public records. They have no
actual relation to the conduct of government or the performance of a
governmental or proprietary function, including preparing for litigation
over an employee’s termination (as in Tiberino) or settling a dispute over
job performance related to the provision of government services (as in
Yakima). They are personal and private discussions, sent and received in

Professor Wood’s personal capacity involving personal and private

" Cases interpreting the federal FOIA are instructive in interpreting the PRA. Forbes,
171 Wn.App. at 866. Nissen favorably cites Gallant. 183 Wn.2d at 885.
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deliberations about whether to join a private organization. Where, as in
Dawson, verification of government employment is not related to the
conduct of government, these emails cannot be. And, under the holdings
of Nissen and West, they were not created within the scope of Professor
Wood’s employment, as his job does not require involvement with union
organizing, he was not directed by UW to be involved with union
‘organizing, and his involvement does not further UW’s interest.!’ These
emails are analogous to the internal union emails sent on school district
computer servers found nof to be public records by the Howell court in
Michigan, even where that union was engaging in heated negotiations with
the government, They relate to potential unionization of UW faculty,
involving a union not currently recognized as the collective bargaining
agent of faculty. Mere discussions about the possibility of unionization at
a public university, sent and received in a personal capacity, are not
related to the conduct of government or the performance of a
governmental or proprictary function. UW’s altorney admitted UW faculty
perform work “that is not necessarily related to the functioning of the

University.” CP 471. Additionally, these communications about union

1 professor Wood's eight-page professional resume does not contain any reference to
union organizing but does contain significant information about his research and other
work at UW. CP 104-14. Similarly, a UW Atmospheric Sciences professor job posting
malkes no mention of a union or union organizing. CP 116-18. Professor Wood also states
that his activities as a member of SEIU 925 are not part of his job duties and
responsibilities at UW. CP 10L
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organizing cannot constitute public records, where, under federal case law,
the correspondence of a NLRB member relating to her re-appointment to
her government position is not.

Second, postings to the AAUP UW chapter listserver and personal
emails sent or received by Professor Wood in his personal capacity as
AAUP UW chapter president and unrelated to UW business are not public
records. Similar to emails on union organizing, they relate to the affairs of
a private 501(c)(6) non-profit organization and are expressly unrelated to
UW business by definition. CP 100. As such, they cannot be categorized
as public records under the PRA. The AAUP’s private nature and distinct
identity from UW is underscored by the fact that participation in the
AAUP UW chapter listserver is not limited to UW faculty or employees
and includes people outside of the UW community. CP 100. Additionally,
the documents at issue were not sent or received by Professor Wood in his
capacity as a UW employee, but rather in his personal capacity as the
President of the UW AAUP and are untelated to the conduct of
government or the performance of a governmental or proprietary function.

Finally, Professor Wood’s other personal emails and/or documents
unrelated to UW business are simply that: non-public records, and are
analogous to the personal emails not subject to release in Forbes, and

which would not have been deemed public records in Tiberino except for
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the fact that they were relied upon in an employee’s discharge, a
proprietary function.

The Foundation cites WAC 44-14-03001(2) for the proposition
that records on an agency’s server are presumptively public unless purely
personal. Foundation Opening Brief, 18. Ilowever, that WAC is advisory
only and nonbinding. WAC 44-14-00001; WAC 44-14-00003. Therefore,
it cannot trump the definition of “public record” in the PRA, which
requires that, in addition to meeting the definition’s third prong (which
relates to records on an agency server), the second prong must be satisfied,
i.e. a record must relate to the conduct of government or the performance
of a government or proprietary function."

The Foundation asserts “no party claims that the UW e-mails are
purely personal in nature.” Foundation Opening Brief, 22. In fact, SEIU
925 does assert and has asserted the documents at issue are personal and
private.* CP 83-94, 315-335. For the first time, the Foundation apparently
argues that for a document not to be a public record, it must be described

with the magic words “purely personal” and that categorizations

PSee, e.g., Tiberino, 103 Wn.App. at 688; Belenski, 187 Wn.App. at 735 FN 8, 737-37.
And, some of the documents at issue ave emails to or from Professor Wood’s private
email address, not on a government server, CP 111, 114

3 The Foundation is wrong in stating the only type of email UW exempts from its
purported de minimus policy is “Honey, I'm going to bring home the milk.”” Foundation
Opening Brief, 10. In fact UW also cited emails regarding “March Madness” basketball
as non-public records. VRP 40:20-42:4.
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describing purely personal documents, such as “personal emails...
unrelated to any UW business” constitute public records because the
magic word “purely” is absent from the categorization. This contravenes
established statutory and case law authority. What differentiates a public
record is not the inclusion of the words “purely personal” in the
description, but instead whether the document relates to the conduct of
government or the performance of a governmental or proprietary function.
That SEIU 925°s categorizations did not specify emails about union
organizing and the AAUP were “purely personal” does not render them
public records, where they are not related to the conduct of government or
the performance of a governmental or proptictary function.

The cases characterizing personal emails as non-public records do
not describe in detail the content of the emails. In Tiberino, the emails at
issue were characterized as “purely personal” by Tiberino, the party
seeking to block disclosure, but nothing further was explained about their
content, other than that they were to her mother and sister, and that she
was using email “for non-business purposes.” 103 Wn.App. at 684-85,
689. Additionally, in Forbes, emails sorted as “not conduct of
government” were considered the purely personal emails of government

officials, and were not public records, implying that all records unrelated

Respondent SEIU 925°s Opening Brief — Case No. 76630-9-1
Page 28




to the conduct of government are purely personal. Forbes, 171 Wn.App. at
864, 868.

Because the records at issue here do not relate to the conduct of
government or the petformance of a governmental or proprietary function,
they are non-public records not subject to PRA disclosure.

b. Where courts have found records to be public
records, they require a much closer relationship to
the conduct of government or a proprietary function
of government than exists here.

Where Washington courts have found records to be public records,
there is a clearly articulated link to the conduct of government or the
performance of a governmental or proprictary function. Such a link does
not exist for the documents at issue here, as distingnished from the
following categories of records.

e Records involving the performance of the governmental or
proprietary functions of engaging in settlement discussions
over an employee’s discharge related to performing duties
that are a government function and preparing for litigation
related to the termination of an employee.

In Tiberino, as described above, a secretary’s personal emails
stored on a work computer were not public records until they were used
for a proprietary function of government: preparing for litigation over her

termination. 7d. Similarly, in Yakima Newspapers, 77 Wn.App. at 324, a

settlement agreement became a public record only because the city’s
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termination of its fire chief is a proprietary function, the settlement
agreement contains terms of the settlement of a dispute over the fire
chief’s performance, and his job performance directly relates to the
provision of fire services, a government function. Here, the documents at
issue are vastly different from the documents in Tiberino and Yakima.
They do not in any way relate to an employee’s termination (let alone a
settlement of or litigation over it) or any other proprietary employment
function of UW. The documents at issue here do not relate in any way to
the provision of a governmental or proprietary function.

» Documents actually used by a prosecutor, law enforcement,
public utility district, or city port.

Where a government entity uses records, those records have been
found to be public. Jane Does v. King County, 192 Wn.App. 10, 23, 3606
P.3d 936 (2015) (surveillance videos used by the King County
Prosecutor’s Office, a government agency, to investigate a crime, a
government function, are public records);" Comaroto, 111 Wn.App. at 73-
74 (suicide note relates to conduct of government or a governmental or

proprietary function only because law enforcement “gathered and

4 The Foundation asserts that Does stands for the general proposition that “public
records” under the PRA are not limited to those that show government action. Foundation
Opening Brief, 19. However, Does mandates that where a record does not show
government action, the government must actually use the record for it to be a “public
record.” 192 Wn.App at 22-23. Here, there is no evidence the documents at issue show
government action, or that the government used the records, thus they are not public
records under Does.
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temporarily retained the note before delivering it to the medical
examinet’s office, a government agency, to investigate and to determine
the cause of...death, a government function™); Concerned Ratepayers v.
PUD No. 1, 138 Wn.2d 950, 953, 958-59, 983 P.2d 685 (1999) (design
specifications of turbine gencrator component of public power plant are
public records, only where used by public utility district); Servias v. Port
of Bellingham, 127 Wn.2d 820, 828, 904 P.2d 1124 (1995) (cash flow
analysis is public record, only where prepared for and retained by Port of
Bellingham for use by the Port in negotiations); Confederated Tribes v.
Johnson, 135 Wn.2d 734, 748, 958 P.2d 260 (1998) (State Gambling
Commission records reflecting amount of Native American tribe’s
“community contribution,” paid under a tribal-state gaming compact are
public records, where Commission negotiates, renegotiates, and enforces
compacts on behalf of citizens of Washington, distributes community
contributions to impacted governmental agencies, and relies on and uses
the information in the records requested). Here, emails on union
organizing, the AAUP UW chapter, and personal and private emails of a
professor have not been used by UW, do not reflect government action,
nor were they relied upon by UW or any other governmental agency in the
performance of any governmental or proprietary function. Thus, they do

not fit this category.
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s Records produced within the scope of an employee’s
employment, unrelated to the performance of job duties.

A document is a public record if used within an employee’s scope
of employment. Nissen, 183 Wn.2d at 878; West, 196 Wn.App. at 641; see
also Belenski, 187 Wn.App at 735 (internet access logs of county
employees are public records because employees use the internet o
perform their job tasks, and there was no argument any of the records
contained non-work related internet use). The records at issue here were
sent and/or received in Professor Wood’s personal capacity and were not
created within the scope of his employment and thus are not public
records.

e Records involving the performance of a government
service by a government entity.

Patient medical records have been found to be public records only
because they contain information prepared and maintained by a public
hospital related to its “administration of public health care services,
facility availability, use and care, methods of diagnosis, analysis,
treatment and costs, all of which are carried out or relate to the
performance of a government or proprietary function.” Oliver, 94 Wn.2d
at 566. Here, the documents at issue do not fall within this category as
they do not involve the performance of a government service by a

government entity.
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e Records of metadata or created by entity acting as the
functional equivalent of government.

The documents at issue here also do not fall within this category;
they were not created for and applied to a governmental purpose, and there
is no argument they are not public records because they constitute
metadata. See Cedar Grove Composting, Inc. v. City of Marysville, 188
Wn.App. 695, 717-19 (2015) (records created by non-government entity
acting as the functional equivalent of a government agency are public
records, where they were created for and applied to a clear governmental
purpose: resolving odor issues allegedly caused by a composting facility);
O’Neill v. City of Shoreline, 170 Wn.2d 138, 147, 240 P.3d 1149 (2010)
(metadata is public record, where it relates to the conduct of government).

Thus, Washington courts have required a relation to the conducf of
government or the performance of a governmental or proprietary function
for a record to be a public record; no such relation exists here.

c. The documents at issue are not “public records” for
any of the reasons articulated by the Foundation.

The Foundation provides four purported reasons why the
documents at issue are public records. None of these satisfies the second
prong of the “public record” definition because none articulates a
sufficient relation to the conduct of government or the performance of a

governmental or proprietary function.
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First, the Foundation states that because government employment
is a proprietary function of government, and discussions about labor
organizing of public employees relate to government employment, emails
regarding union organizing are public records, citing to Tiberino and
Yakima. However, neither of those cases actually holds that everything
about or possibly related to government employment is a proprietary
function of government. Rather those cases found the “proprietary
function” portion of the second prong of the definition is met where a
government entity acts to prepare for litigation related to an employee’s
termination or settle a dispute over an employee’s job performance, where
such performance relates to the provision of a government service.
Tiberino, 103 Wn.App. at 688; Yakima Newspapers, 77 Wn.App. at 324.
Significantly, not everything related to government employment is a
proprietary function. Dawson v. Daly, 120 Wn.2d at 845 (requests for
verification of a public employee’s employment, including position,
salary, and length of service are not public records). Here, documents sent
or received in Professor Wood’s personal capacity about potential union
organizing for a union that is not currently certified or recognized, and
email about a private professional organization that may discuss “Faculty
Issues and Concerns” as well as other topics do not relate to UW conduct

regarding a professor’s employment or any other proprietary UW
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function.” Additionally, at this point in time, nothing about these union
organizing emails actually bears a relation to government eniployment:
there is no union negotiating a contract, filing grievances, or engaging in
any activities that actually impact government employment. The
Foundation’s arguments based on the faculty union’s potential future
representation as the exclusive bargaining representative of UW faculty
are purely speculative because no bargaining representative relationship
exists. Emails regarding other personal and private matters also do not
relate to government employment.

The Foundation next asserts that records containing information
related to the provision of public education relate to government conduct,
because public education is a public function, citing not to any PRA cases
but to RCW 28B.07.010 and RCW 41.76.010(2). RCW 28B.07.010is a
section of the Washington Higher Education Facilities Authority, which
deals with private non-profit higher education institutions.' Assuming that

the actual provision of public education at UW is a governmental or

5 While the Foundation asserts that the two AAUP categories relate to “faculty concerns
with public-sector employment” there is no evidence that all the emails on the listserver —
let alone those emails sent or received by Professor Robert Wood in his personal capacity
as AAUP UW chapler President relate to faculty concerns over public sector
employment, or even faculty concerns generally.

1% See, e.g, RCW 28B.07.010 (“Washington's independently-governed private nonprofit
higher education institutions are a necessary part of the state's higher educational
resources.”). This is the sentence immediately following the provision cited by the
Foundation. Foundation Opening Brief, 24. See also RCW 28B.07.020 (*“’Higher
education institution’ means a private, nonprofit educational institution”).
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proprietary function, such function — as with government employment —
deals with the government acting in its capacity as provider of public
education, not anything remotely related to the provision of public
education, as argued by the Foundation. Thus, the documents at issue are
not sufficiently related to the provision of public education. They relate to
discussions about union organizing by individuals, in their individual and
personal capacity for a union that is not currently certified, and to a private
professional organization. RCW 41.76.010(2) does address the scope of
bargaining for public sector faculty in Washington once unionized.
However, the idea that private discussions by individuals in their
individual capacity about union organizing (where a union is not yet
certified or recognized) automatically relate to the provision of public
education because they could at some point in the future impact faculty
salaries, appointment, promotion, evaluation, and tenure does not mean
that at this point in time such discussions by individuals in their individual
capacity relate to the provision of public education or the conduct of
government. That some emails relate to the UW AAUP, a private
organization, and may discuss faculty issues and concerns and other topics
does not make the emails about the government’s provision of public
reducation, where they were sent and/or received in Professor Wood’s

individual and personal capacity, not his capacity as a Professor in the
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Department of Atmospheric Sciences at UW. Documents that were sent or
received by Professor Wood in his capacity as a Professor of Atmospheric
Science have already been identified and disclosed to the Foundation.
Appendix D (Kussmann Dec., Exh. M).

The Foundation also asserts that the documents at issue relate to
the proprietary function of government regarding collective bargaining,
citing RCW 41.76 et seq. If the fact that the RCWs contain provisions
regulating public sector unions transforms private discussions about a
union into a public record, the same must be true for the discussions of
individuals to associate with other entities or professions regulated by
statute such as assisted living facilities (RCW 18.20 ef seq.) or landscape
architects (RCW 18.96 ef seq.). A family’s deliberations (even if
communicated using one public email address) about whether an elderly
member should live in a state-regulated but private assisted living facility,
and what the family needs to do in order to place that family member
there, are simply not public records. The Foundation also confuses the
government’s proprietary function of collective bargaining with the
discussions between private individuals that may occur before any petition
is filed; the latter do not involve government conduct.

Finally, the Foundation claims that records with information that

“will necessarily affect state budgets and financing relate to government
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conduct.” Foundation Opening Brief, 26-27. Only when a union is actually
formed and negotiating with a public sector employer — neither of which
are present here — is there any potential, not even actual, impact on public
budget. The case cited by the Foundation, Harris v. Quinn, 134 S.Ct. 2618
(2014) deals with currently certified unions. Furthermore, not everything
related to state budgets and financing relates to government conduct. For
example, someone’s decision to purchase a car (and pay sales tax)
positively impacts state budgets; however, emails about buying a car for
private use (even if referenced in an email on a government server) do not
relate to the conduct of government.

Thus, the Foundation’s arguments lack merit and legal support.

4. SEIU 925°s affidavits categorizing the documents at issue
are sufficient to determine they are not public records.

A public records case “may be decided based on affidavits alone”
and such affidavits are “accorded a presumption of good faith.” Forbes
171 Wn.App. at 867, citing O Neill, 170 Wn.2d at 153-54. Individuals can
submit “’reasonably detailed, nonconclusory affidavits” attesting to the
nature and extent of their search” to demonstrate records are not “public
records” as defined by the PRA. Nissen, 183 Wn.2d at 855; see also
Forbes, 171 Wn.App. at 862, 864, 866, 868 (affidavit of contractor who

searched city council members’ email accounts and categorized them as
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“conduct of business” and “not conduct of business” sufficient to show
“not conduct of business” documents are not “public records™). An
affidavit may be completed by the person seeking to block disclosure.
Nissen, 183 Wn.2d at 885.7

Here, Petitioner’s declarations are sufficiently particular to
determine whether a given document relates to the conduct of government
or a governmental or proprietary function, and are much more particular
than the sorting deemed sufficient in Forbes. SEIU 925’s good faith
declarations sorting the records at issue into descriptive categories, which
sufficiently describe the content, is enough to make the determination that
none of these categories of documents are public records under the PRA.
Contrary to the Foundation’s assertion, the trial court did not ignore the
emails’ content, as the categories describe the content. Further, the
Foundation had mechanisms at the trial court — such as a motion for in
camera review, including a spot check, to question SEIU 925°s
categorizations, which it did not pursue. Thus, it is estopped from

asserting that SEIU 925’s categorizations cannot be relied upon.

17 The Foundation incorrectly asserts that under the PRA, only the agency’s
categorizations carry weight. Foundation Opening Brief, 23. Here, UW never made, and
in fact would not make, a determination as to whether the documents at issue are “public
records” [CP 220], thus it was up to the party seeking to block disclosure to categorize
the records and make that determination. In fact, SEIU 925 requested that UW categorize
the documents, which it never did and opposed deing. CP 406-07, 409-10. Thus, SEIU
925, on its own behalf and on behalf of Professor Wood, was left with the task of
categorization.
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3. The PRA does not require that ambiguities be resolved in
favor of disclosure, but even if it did, the documents at
issue are not public records.

The cases cited by the Foundation in its claim that “any
ambiguities in the duties of agencies must be resolved in favor of access to
public records” do not actually make that statement. Foundation Opening
Brief, 29~30. In fact, some of the cases cited by the Foundation deal only
with whether exemptions to disclosure of document apply, where no party
contests whether the document is a public record. Progressive Animal
Welfare Society, 125 Wn.2d 243, 251, 884 P.2d 592 (1994) (undisputedly
public records only partially exempt from disclosure); Hearst v. Hoppe, 90
Wn.2d 123, 138-140, 580 P.2d 246 (1978) (same); Yousoufian v. Office of
Ron Simms, 168 Wn.2d 444, 470, 229 P.3d 735 (2010) (penalties awarded
where agency did not fully produce documents, where public record
definition not raised). One case cited by the Foundation supports
Respondent’s argument here. That case found a court record is not a
“public record” because courts are not agencies covered under the third
prong of the definition of public record and “[e]ither the entity
maintaining a record is an agency under the PRA or it is not.” City of
Federal Way v. Koenig, 167 Wn.2d 341, 345-46,217 P.3d 1172 (2009)

(emphasis added). Thus, courts either find records to be public or not, and

have not created an analytical step where, if the public record status of a
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record is ambiguous, such ambiguity must be resolved in favor of
disclosure. Despite a broad construction (which the Foundation attempts to
transform into an “ambiguities” rule), the PRA provides a definition of
“public record,” which requires that the record relate to the conduct of
government or the performance of a governmental or proprietary function,
which is not met here.

Finally, the trial court did not find the public record status of the
documents at issue to be ambiguous. ‘Instead, the trial court explained that
the determination of whether a record is a public record is fact-specific
and that there are arguments that all the cases cited are distinguishable in
one way or another from the facts before the Court. VRP 95:12-98:5.

B. The Superior Court properly entered a TRO and preliminary
injunction, to preserve the status quo until a trial on the

merits.

1. The Foundation’s appeal of the TRO, Preliminary Injunction,
and Order Denying Motion to Reconsider was not timely.

With some exceptions not relevant here, a Notice of Appeal must
be filed within 30 days after the entry of the decision of the trial court that
the party filing the notice wants reviewed, and a Notice for Discretionary
review must be filed within 30 days after the entry of the decision of the
trial court that the party filing the notice wants reviewed or 30 days after

entry of an order on a timely motion for reconsideration. Here, the Order
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Granting TRO was entered June 10, 2016; the Order Granting Motion for
Preliminary Injunction was entered September 23, 2016; and the Order
Denying Defendant Freedom Foundation’s Motion for Reconsideration
was entered October 12, 2016." The Foundation’s Notice of Appeal of
these orders was filed March 23, 2017, far outside the thirty day period
allowed in the rules. Thus, the Foundation’s appeal of these orders is not
properly before this court. As set forth below, even if it i, the trial court
did not err in entering a TRO and a preliminary injunction.

2. Burden of Proof. Standard of Review, and Injunction Standard.

SEIU 925 does not have the burden of proof on the issue of
whether documents at issue are “public records” as defined in the PRA,”
and the standard of review is de novo. See Section IV.A.1. The purpose of
a preliminary injunction and a TRO is to “preserve the status quo until a
trial court can conduct a full hearing on the merits.” SEIU 775, 193
Wn.App at 392; see also CR 65, Ameriquest Morigage Co., v. Attorney
General, 148 Wn.App. 145, 157, 199 P.3d 468 (2009), aff’d by
Ameriquest Morigage Co., v. Attorney General, 170 Wn.2d 418, 241 P.3d

1245 (2010). “At a preliminary injunction hearing, the plaintiff need not

Bywhile the Foundation included the trial court’s Order Denying Defendant Freedom
Foundation’s Motion for Reconsideration in its Notice of Appeal, it did not brief this
issue. Therefore it is waived, and SETU 925 does not address it.

19 SEITJ 775, the case cited by the Foundation for the proposition that SEIU 925 has the
burden of proof, did not address the definition of public record, but whether exemptions
or prohibitions to PRA disclosure apply to public records. 193 Wn.App. at 284.
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prove, and trial court does not reach or resolve, the merits of the issues
underlying the three requirements for injunctive relief.” SE/U 775, 193
Wn.App at 392-93. Rather, the trial court considers only #he likelihood
that the plaintiff will prevail at trial by demonstrating: (1) a clear legal or
equitable right; (2) a reasonable fear of invasion of this right through
disclosure; and (3) disclosure will result in substantial harm. Id;
Ameriquest, 148 Wn.App. at 157. SEIU 925 meets the three requirements
for injunctive relief under the higher permanent injunction standard. See
Section IV.A.1. Thus, it necessarily meets the lower preliminary
injunction and TRO standard.

The Foundation claims several times that the trial court entering a
TRO and a preliminary injunction delayed its right to the documents at
issue. The Foundation cannot now make this claim, where: it did not
appeal the TRO or preliminary injunction until after entry of the
permanent injunction order; it did nothing to advance a decision on the
merits for approximately five months, between October 2016 and its
March 2017 response to SEIU 925°s Motion for Summary Judgment and
Permanent Injunction; and the trial court ultimately issued a permanent
injunction enjoining release of the documents at issue.

3. A preliminary injunction was appropriate o enjoin release
of the documents at issue to preserve the status quo until a
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hearing on the merits, and the trial court did not err in
applying Nissen.

Given that permanent injunctive relief enjoining release of the
records at issue is appropriate, as set forth above, a preliminary injunction
— which has a Jower standard — is also proper.”® The Superior Court
appropriately relied upon Nissen’s “scope of employment” test, as
Nissen’s holding is not limited to private devices. See Section IV.A.3.2.%!

The Foundation characterizes Forbes as applying only to private
devices. Foundation Opening Brief at 32, However, the facts of that case
involve city email and city servers as well. Forbes, 171 Wn.App. at 861-
62; see also Section 1V.A.3.a. Here, the documents at issue include emails
sent by or received on Professor Wood’s private email address, contrary to

the Foundation’s contention [Foundation Opening Brief, 33]. CP 102, 104.

2 The Washington State Supreme Court has stated:
We recognize that the exigent circumstances under which a preliminary
injunction is issued frequently preclude the full development of a record which
would suffice on appeal. Thus, we do not intend to discourage trial courts from
issuing preliminary injunctive relief except upon the strongest evidence
Injunctive relief frequently is required to maintain the status quo pending
resolution on the merits, and there is neither the time nor opportunity to
develop a complete record.
Federal Way Family Physicians, Inc. v. Tacoma Stands Up for Life, 106 Wn.2d. 261,
267, 721 P.2d 946 (1986). Thus, given the exigent circumstances here — release of
records essentially mooting the case — a preliminary injunction was appropriate.
2L Additionally, the Superior Court did not “later concede Nissen was distinguishable
from this case and inapposite,” as the Foundation contends. Foundation Opening Brief,
33-34. Instead, that Court on March 24, 2017 noted Nissen is distinguishable, but that
“lo]n the other hand, they’ve got broad language in there that seems to imply that they’re
actually giving us some help understanding what the definitions are in the statute. What
they really intended to do is anybody’s guess, but what I need to do is figure out how to
reconcile all of this in a way that makes logical sense.” VRP 96:2-96:9.
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Furthermore, in responding to PRA requests, UW treats employees as
“custodians of record” and asks them to search for records in their control
then turn them over to its public records office, not unlike an employee’s
search for emails or of their cell phone. CP 387-89. Thus, the trial court
did not err in entering a preliminary injunction.

4. A TRO was appropriate to enjoin release of the entire
document UW intended to release, to preserve the siatus
quo and prevent release of non-public records.

As SEIU 925 meets the standard for a permanent injunction, it
necessarily meets the lower TRO standard. The only difference in the
injunction is the scope of records enjoined; the TRO enjoined an
additional 102 pages of material identified by SEIU 925, per the trial
court’s order, as public records not subject to exemptions or prohibitions
from disclosure. CP 267-70; Appendix D (Kussmann Dec,, Exh. M). UW
released this material to the Foundation on July 6, 2016, less than a month
after the first hearing before the trial court in this case. Appendix D

(Kussmann Dec., Exh. M).2 The trial court’s framework was proper,

given the large volume of documents at issue,” the fact that UW never

2 Even assuming for the sake of argument that the trial court should not have enjoined
the material UW intended to release in its entirety, it is not clear what the remedy is, as
the 102 pages were identified and released to the Foundation in less than a month.

% 1n light of the nearly 4,000 pages of material UW intended to release, SEIUJ 925 was
not able to categorize with complete accuracy and specificity all the material prior to the
first hearing, on June 10, 2016, but did its best to determine the nature of the documents
and preliminarily characterize them. CP 84, 86, 99-184, 410-11. Professor Wood did not
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made a determination as to the public record status of the material,* and
the harm to SEIU 925 and Professor Wood from disclosure of non-public
records, release of which would essentially render the case moot.”
Additionally, the TRO was not procedurally deficient or
“standardless,” as the Foundation asserts. In one of the cases it cites,
Federal Way Family Physicians, Inc. v. Tacoma Stands Up for Life, 106
Wn.2d. 261, 265-66, 721 P.2d 946 (1986), the trial court judge did not
specifically state that respondents were likely to prevail on the merits in its
preliminary injunction order. While noting a trial court judge should
ideally include such a conclusion, the court held that “we would elevate
form over substance if we were to strike down the challenged injunction
on this ground.” Id. Thus, here, the fact that the trial court did not make
certain findings in the TRO order does not mean the order was
inappropriate to preserve the status quo until a hearing on the merits.

C. The Superior Court did not abuse its discretion in granting
SFEIU 925°s Motion to Change Trial Date/Stay Proceedings,

have the material UW intended to release until April 18,2016. CP 102, The task of
cataloguing the nearly 4,000 pages is enormous, particularly given that it took UW from
January 28, 2016 to April 12, 2016 to complete it. CP 388-89.

At the June 10, 2016 hearing, SEIU 925 asserted that UW should re-sort and categorize
the documents it originally intended to release, properly identifying which are public
records and which are not public records, CP 406-07, 409-10, However, UW asserted it
was 10t in a position to do this and that the party seeking to block release was in the best
position to do this. Id

BJudge Mary Yu, while on the King County Superior Court, entered a similar order ina
similar case, specifically finding that the documents enjoined by a TRO included “emails
segregated between folders that contain public records and folders that do not contain
public records.” CP 49-50.
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and in denying the Foundation’s Combined Motion to Strike

and Motion for Sanctions, because it did not lack jurisdiction

over the Unfair Labor Practice claims,

The fourth cause of action in SEIU 925’s Complaint is that release
of the records at issue is a ULP under RCW 41.76.050(1)(a) and (b). CP
12. In the Complaint, SEIU 925 requests “[a]n order finding that UW
committed an unfair labor practice by stating that it intends to release
material in the document identified by it...and as a remedy publicize the
order.” CP 14. The trial court’s Order Granting Motion for Summary
Judgment and Permanent Injunction does not reach this issue, nor was this
issue argued in SEIU 925’s Motion. CP 315-35, 686-97.

After the permanent injunction order was entered on March 27,
2017, UW and SEIU 925 were under the impression that, if the trial,
scheduled to begin April 24, was not changed or stayed, it would go
forward, at least as to the ULP claims. CP 718-19, 823. On March 31, the
trial court bailiff encouraged SEIU 925 to submit a motion on this issue.
CP 825. Thus, SEIU 925 and UW - the parties with interests in the ULP
allegations — filed a Joint Statement of Trial Readiness on April 3, per the
Order Setting Case Schedule. Appendix E. SEIU 925 also filed a Motion
to Change Trial Date and For Stay of Proceedings on April 3, requesting

that the trial date be changed or stayed pending the outcome of this appeal.

CP 719-22,
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Even after review is accepted by the appellate court, “in a case
involving multiple parties, claims, or counts, the trial court retains full
authority to act in the portion of the case that is not being reviewed by the
appellate court.” RAP 7.2(1).% Parties risk “dismissal of claims without
further notice” for failure to appear on a scheduled trial date. King County
L.CR 4(i)(1). Additionally, “failure to comply with the Case Schedule may
be grounds for imposition of sanctions, including dismissal, or terms.”
King County LCR 4(g)(1). Finally, the purpose of CR 11 sanctions is “to
deter baseless filings and to curb abuses of the judicial system.” See
Bryant v. Joseph Tree, 119 Wn.2d 210, 219, 829 P.2d 1099 (1991)
(emphasis in original).

Here, the case involves multiple parties (the Foundation, SEIU
925, and UW), and SETU 925°s complaint includes multiple claims,
including its fourth cause of action alleging ULPs, one of which involves

UW’s statement that it intended to release the documents at issue, not

76 This rule references entry of judgments that may be appealed under RAP 2.2(d). An
appeal from a final judgment in a case with multiple parties that does not dispose of all
claims in the case is “subject only to discretionary review until the entry of a final
judgment adjudicating alt of the claims, counts, rights, and liabilities of all the parties.”
RAP 2.2(d). An appeal as a matter of right “may be taken from a final judgment that does
not dispose of all of the claims as to all parties, but only after an express direction by the
trial court for entry of judgment and an express determination in the judgment, supported
by written findings, that there s no just reason for delay.” /d. SEIU 925 should not be
disadvantaged for not secking from the trial court an express finding, or not contesting
this Court’s treatment of the Foundation’s Notice of Appeal as of right, in the interests of
not burdening the judiciary with unnecessaty motions.
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merely that release of the documents is a ULP. One of the claims for relief
requests an order so stating, and publication of such order. This ULP cause
of action and remedy were not addressed in the trial court’s permanent
injunction order. The trial court thus had jurisdiction over SEIU 925°s
fourth cause of action, and it properly entered its Order Granting
Petitioner’s Motion to Change Trial Date/Stay Proceedings. Had SEIU
925 not filed such motion, it risked sanctions for not appearing at trial,
particularly where UW planned to appear. Given that counsel for SEIU
925 conducted legal research, spoke with counsel for UW and the
Foundation, and contacted the trial court judge’s bailiff, all in connection
with the filing of its motion [CP 821-25], and UW agreed the trial was still
set, SEIUJ 925°s motion is far from baseless. For these same reasons, the
trial court appropriately issued an Order Denying Freedom Foundation’s
Combined Motion to Strike and Motion for Sanctions.

"
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V. CONCLUSION
For the foregoing reasons, SEIU 925 respectfully requests that this
Court affirm the trial court’s permanent injunction, preliminary injunction,
and TRO enjoining release of the documents at issue. SEIU 925 also
respectfully requests that this Court affirm the trial court’s orders granting
SEIU 925°s Motion to Change Trial Date/Stay Proceedings, and denying
the Foundation’s Motion to Strike and For Sanctions.

RESPECTFULLY SUBMITTED this 26th day of July, 2017.

Kristeh L. Kussmann, WSBA #30638
Jacob Metzger, WSBA #39211
Douglas Drachler McKee & Gilbrough
LLP

1904 Third Ave, Suite 1030

Seattle, WA 98101-1170

(206) 623-0900

Fax: (206) 623-1432
kkussmann(@qwestoffice.net
jmetzger@qwestoffice.net

Attorneys for Respondent SEIU 925
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CERTIFICATE OF SERVICE

I, Katy Hayden, hereby declare under penalty of perjury under the
laws of the State of Washington that on July 26, 2017, T am causing the
foregoing to be filed with the Court of Appeals, Division 1, and a true and
correct copy of the same to be sent via email, to the following:

Robert Kosin

Nancy Garland

Office of the Assistant Attorney General
University of Washington
rkosin@uw.edu

nancysgi@uw.edu

Stephanie Olson

David Dewhirst

James Abernathy

Greg Overstreet

Kirsten Nelsen

Freedom Foundation
solson@myfreedomfoundation.com
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jabernathy@myfreedomfoundation.com
goverstreet@myfreedomfoundation.com
KNelsen@freedomfoundation.com

SIGNED this 26™ day of July, 2017, at Seattle, WA.
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The Honorable Jeffrey Ramsdell

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
)
SERVICE EMPLOYEES INTERNATIONAL 3
UNION LOCAL 925, ) No.16-2-09719-7-SEA
Plaintiff, g
)
M ) PLAINTIFEF/RESPONDENT’S
) DESIGNATION OF CLERK’S PAPERS
)  FOR COURT OF APPEALS
THE UNIVERSITY OF WASHINGTON, et.
al )
Defendants. %
TO THE CLERK OF THE COURT:
Please prepare and transmit to the Court of Appeals, Division 1, the following clerk’s
papers:
SUB # Document Date Filed
31 Order on Assignment/Reassignment 5/26/2016
32 Declaration of Stephanie Olson 5/27/2016
78 Declaration of Kristen Kussmann 2/24/2017

PLAINTIFE/RESPONDENT’S DESIGNATION OF CLERK’S  Douglas, Drachler, McKee & Gilbrough
PAPERS FOR COURT OF APPEALS - 1 1904 Third Ave., Suite 1030
Seattle, WA 98101
Phone: {(206) 623-0900
Fax: (206) 623-1432
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106 Pre-Trial Report (Joint Confirmation) 4/3/2017

Dated this 26th day of July, 2017.

DOUGILAS DRACHLER MCKEE & GILBROUGH

p—

Kr#sten Kussmann, WSBA #30638

1904 Third Ave., Ste. 1030

Seattle, WA 98101

Phone: (206) 623-0900

Fax: (206) 623-1432

kkussmann@gwestoffice.net
pdrachler@qwestoffice.net

Attorneys for Plaintiff/Respondent SEIU Local 925

PLAINTIFF/RESPONDENT’S DESIGNATION OF CLERK’S  Douglas, Drachler, McKee & Gilbrough
PAPERS FOR COURT OF APPEALS - 2 1904 Third Ave., Suite 1030
Seattle, WA 98101

Phone; (206) 623-0900

Fax; (206) 623-1432
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

SERVICE EMPLOYEES UNION No. 16-2-09719-7 SEA
LOCAL 925,
ORDER OF REASSIGNMENT
Plaintiffs,
(CLERK’S ACTION REQUIRED)
V.

UNIVERSITY OF WA, ET AL.,

Defendant.

For the reason cited below:
X Recusal of Judge
Affidavit of Prejudice filed by a party to the action
Judicial Unavailability
This matter is assigned from Judge Jim Rogers, Department 45, to Judge leffrey
Ramsdell, Department 9. The moving party in any pending motion(s) must re-note the
motion before the newly assigned judge.

DATED: 5/26/2016 Electronic signature attached

The Honorable Beth Andrus
Chief Civil Judge

King County Superior Court
516 3rd Avenue, Room C203
Seattle, Washington 98104
{206) 477-1537

ORDER OF REASSIGNMENT - |




King County Superior Court
Judicial Electronic Signature Page

Case Number: 16-2-09719-7
Case Title: SERVICE EMPLOYEES INTL UNION LOCAL 925 VS
UNIVERSITY OF WASHINGTON ET A

Document Title: ORDER REASSIGNMENT

Signed by: Beth Andrus
Date: . 5/26/2016 3:02:03 PM

o

Judge/Commissioner: Beth Andrus

This document is signed in accordance with the provisions in GR 30.
Certificate Hash: D92F76D12132FF531AF16720A721F097ACT7AS0B6
Certificate effective date: 7/29/2013 12:26:48 PM

Certificate expiry date:  7/29/2018 12:26:48 PM

Certificate Issued by: C=US, E=kescefiling@kingcounty.gov, OU=KCDIJA,
0=KCDIJA, CN="Beth
Andrus:dES3Hnr44hGmww04Y Y hwmw=="
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HoxN. JEFFREY M. RAMSDELL

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 925, a labor union,

Plaintiff,
V.
THE UNIVERSITY OF WASHINGTON, an|
agency of the State of Washington, and

FREEDOM FOUNDATION, a non-profif
organization,

Defendants.

NO. 16-2-09719-7 SEA

DECLARATION OF STEPHANIE OLSON

I, Stephanie Olson, hereby declare under penalty of perjury under the laws of the State of

Washington that the foregoing is true and correct:

1. I am over the age of 18, have personal knowledge of the facts set forth herein, and am

competent to testify.

2. Iam representative counsel to the Freedom Foundation in the above-captioned matter and

am fully authorized to act on its behalf throughout this litigation.

3. The University of Washington received a request from the Freedom Foundation dated

December 29, 2015, which is the subject of King County Case No. 16-2-09719-7 (referred to

DECLARATION OF STEPHANIE OLSON
No. 16-2-09719-7 SEA,
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herein as “instant request”™). Defendant Freedom Foundation believes the issues raised by Plaintiff,
though meritless, should be argued and decided before a judge who has been fully briefed on the
issues of the instant action—not on a TRO ex parte calendar with less than 24 hours’ notice to the
parties and with no opportunity for substantive counter-argument. Accordingly, Defendant
Freedom Foundation wishes to push the instant public records disclosure dates back to Friday,

June 10, 2016 (absent the cireumstance where a preliminary injunction hearing occurs in the

interim). To that effect, Defendant Freedom Foundation waives any claims of liability against the
above-named State Defendant it may otherwise pursue under the Public Records Act, RCW 42.56,

until 4:00 PM on Friday, June 10, 2016 (absent the circumstance where a preliminary

injunction hearing occurs in the interim). The Foundation’s intent with this waiver is to allow

the above-named State Defendant to delay disclosure until 4:00 PM on Friday, June 10, 2016,
without incurring any risk of liability under the Public Records Act. This will allow for the setting
of a date for the hearing on SEIU 925°s motion for a preliminary injunction, and for the parties to
enter into a subsequent agreement if necessary. University of Washington will not release the

records prior to 4pm_on June 10, 2016 (absent the circumstance where a preliminary

injunction hearing occurs in the interim). SEIU 925 will not pursue 2 TRO motion before

June 9, 2016.

Dated this 27th day of May, 2016 at Olympia, WA.

Stephanie D. Olson, wssaA # 50100
¢fo Freedom Foundation

P.O. Box 552, Olympia, WA 98507
p. 360.956.3482

f. 360.352.1874
solson@myfreedomfoundation.com

DECLARATION OF STEPHANIE OLSON
£0 Bax 552 Olympla, WA 885087 | 360.956.348

NO, 16-2-09719-7 SEA EPmeenm  myFreedomFoundation.com

FREEDOM esn _
2 FOUNDATION #mmem  JABernathy@myFreedomFoundatinncom

DDawhirst@myFrasdomFoundation.com
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The Honorable Jeffrey Ramsdell

Noted for Hearing on March 24, 2017 at Zpm|
With Oral Argument

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL g

UNION LOCAL 925,
Petitioner, % No. 16-2-09719-7 SEA
Ve DECLARATION OF KRISTEN
KUSSMANN IN SUPPORT OF
THE UNIVERSITY OF WASHINGTON, et. { Li O O e
al PERMANENT INJUNCTION

Respondents.

R

1, Kristen Kussmann, declare as follows:
1. I am over the age of 18 and am competent to be a witness in this matter, I am one

of the counsel of record in the above-captioned case, representing SEIU Local 925.

DECLARATION OF KRISTEN KUSSMANN IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave,, Suite 1030
SUMMARY JUDGMENT AND PERMANENT Seattle, WA 98101
INJUNCTION - | Phone: (206) 623-0900

Fax: (206) 623-1432
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2. Attached as Exhibit A is a true and correct copy of an email dated December 29,
2015 from Maxford Nelson of the Freedom Foundation to what appears to be a University of

Washington email address (pubrec@uw.edu).

3. Attached as Exhibit B is a true and correct copy of the Declaration of Michael
Laslett in Support of Petitioner’s Motion for Temporary Restraining Ordet, dated April 24, 2016
and previously filed in the above-captioned case.

4, Attached as Exhibit C is a true and correct copy of the Declaration of Professor
Robert Wood in Support of Petitioner’s Motion for Preliminary Injunction (with attached
exhibits), dated May 16, 2016, and previously filed in the above-captioned case.

5. Attached as Lxhibit D is a true and correct copy of the Declaration of Jacob
Metzger in Support of Petitioner’s Motion for Preliminary Injunction, dated July 6, 2016 and
previously filed in the above-captioned case.

0. Attached as Exhibit E is a true and correct copy of the Declaration of William
Dale in Support of Petitioner’s Motion for Preliminary Injunction, dated July 28, 2016 and
previously filed in the above-captioned case.

7. Attached as Exhibit F is a true and correct copy of the Declaration of Keenan
Layton in Support of Petitioner’s Motion for Preliminary Injunction, dated July 28, 20 16 and
previously filed in the above-captioned case.

8. Attached as Exhibit G is a true and cotrect copy of the Declaration of Brooke
Lather in Support of Petitioner’s Motion for Preliminary Injunction, dated July 28, 2016 and

previously filed in the above-captioned case.

DECLARATION OF KRISTEN KUSSMANN IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave,, Suaite 1030
SUMMARY JUDGMENT AND PERMANENT Seattle, WA 98101
TNJUNCTION - 2 Phone: (206) 623-0900

Fax; (206) 623-1432
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9. Attached as Exhibit H is a true and correct copy of the (Second) Declaration of
Jacob Metzger in Support of Petitioner’s Motion for Preliminary Injunction, dated July 28, 2016
and previously filed in the above-captioned case.

10.  Atftached as Exhibit I is a true and correct copy of the Third Declaration of Jacob
Metzger in Support of Petitioner’s Motion for Preliminary Injunction, dated August 12, 2016 and
previously filed in the above-captioned case.

11.  Attached as Exhibit J is a true and correct copy of the Fourth Declaration of Jacob
Metzger in Support of Petitioner’s Motion for Prelimiflmy Injunction, dated September 11, 2016
and previously filed in the above-captioned case,

12.  Attached as Exhibit X is a true and correct copy of Howell Educ. Ass’nv. Howell
Bd. of Educ., 287 Mich.App 228, 789 N.W.2d 495 (2010), retrieved from lexis advance.

13.  Attached as Exhibit L is a true and correct copy of Gallant v. NLRB, 26 I.3d 168
(D.C. Cir. 1994), retrieved from lexis advance.

14.  The following pages of the document, identified by UW as “PR-2015-00810
Stage 1 Release_paginated.pdf,” include current and former membership lists of the University
of Washington Chapter of the American Association of University Professors (“AAUP”):
000737-000793. Some of these pages also contain what appear to be personal email addresses as
well as residential addresses.

15.  Attached as Exhibit M is a true and correct copy of an email dated July 6, 2016
from Robert Kosin, Assistant Attorney General, UW Division, documenting the release of 102

pages of public records contained in “PR-2015-00810 Stage 1 Release paginated.pdf”’ by the

DECLARATION OF KRISTEN KUSSMANN I Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
SUMMARY JUDGMENT AND PERMANENT Seattle, WA 98101
INJUNCTION - 3 Phone: (206) 623-0900

Fax: (206) 623-1432
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UW Office of Public Records to the Freedom Foundation, along with the 102 pages of public
records attached to the email.

I certify under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

SIGNED this 24" day of Februaty, 2017.

Kr¥ten Kussmann
DECLARATION OF KRISTEN KUSSMANN IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
SUMMARY JUDGMENT AND PERMANENT Seattle, WA 98101
INJUNCTION - 4 Phone: (206) 623-0900
Fax; (206) 623-1432
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pubrec

From: Maxford Nelsen <MNelsen@myfreedomfoundation.com>
Sent: Tuesday, December 29, 2015 2:55 PM

To: : pubrec@uw.edu

Subject: Request for public records

UW Staff,

In accordance with RCW 42,56, | would like to submit a request for public records on behalf of the Freedom Foundation.
Specifically, | am seeking:

1. All documents, etnalls or other records created by, received by, or In the possession of University of Washington
faculty/employees Amy Hagoplan, Robert Wood, James Linar, or Aaron Katz that contaln any of the following

terms:
a. Freedom Foundation {aka,, “FF,” "EFF,” and “The Foundation”}
b, MNorthwest Accountability Project
¢. Right-to-work {aka., “Hght to worl,” “RTW,”, and “R2W")
d. Friedrichs v. Califarnla Teachers Association (aka., “Friedrichs v. CTA” and “Friedrichs”)
e. SEIU
f.  Union

2. All emalls sent by Unlversity of Washington faculty/employees Amy Hagoplan, Robert Wood, James Liner, or
. Aaron Katz to any email address ending In “@seiu925.org” or “wuwfacuityforward.org”
3, All emalls recelved by University of Washington faculty/employees Amy Hagopian, Robert Woad, lames Liner, or
Aaron Katz from any emall address ending in “@sefu925,0rg” or “@ uwfacultyferward.org”
4. All emails sent from and recelved by the following email address: aaup@u.washington.edu

For the purposes of this request, | am only Interested in records from January 1, 2014 to the present,
It is my preference to receive any responsive documents in an electronic format with all original meta data intact,
Please feel free to let me know if you have any guestions or would ilke me to clarify the nature of my request.

Best,

Maxford Nelsen

Labor Palicy Analyst | Freedom Foundation |

MNalseng@@myFreedomfFoundation.com
360,956.3482 | PO Box 552 Clympia, WA 98507

myFreadomFoundation.com
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SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 925, a labor union

Petiti
gtitioners, ; No.
V. )
DECLARATION OF MICHAEL
THE UNIVERSITY OF WASHINGTON, an { Li L e ooN FOR
agency of the State of Washington, and } TEMPORARY RESTRAINING ORDER
FREEDOM FOUNDATION, an organization ;
Respondents. ;

Michael Lasleit declares as follows:

1. I am over the age of 18, am competent-to be a witness in this matter, and make the
followirg declaration based upon my personal knowledge.

2, I am the Organizing Director at the Service Employees International Union
(“SEJ.;U 925"). I have held that position since March 2012, I worked at SEIU 925 from 2001-
2007 and then returned to SEIU 925 in March 2012,

DECLARATION OF MICHAEL LASLETT IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suits 1030
TEMPORARY RESTRAINING ORDER - | . Seattle, WA 98101

Phone: (206} 623-0900
Fax: (206) 623-1432
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"3, SEIU 925 is a labor organization representing public and private sector workers in
Washington State. SETU 925 represents employees of the University of Washington in a number
of bargaining units. Some of the purposes of SEIU 925 include organizing faculty at institutions
of higher education in Washington State and providing representation as appropriate to our
members and individuals SEIU 925 represents.

4. SEIU 925 hias offices throughout the state and is headquartered in King County.

.5, As Organizing Director, [ have been‘involved in the work of SEIU 925 with
faculty at the University of Washington (“UW™) to organize a union under the Washington State
statute that provides collective bargaining for faculty at public fonr-year institutions of higher
cduceftion, RCW Chapter 41.76, In that capacity, I have communicated with UW faculty
regarding union organizing,

6. UW Professor Robert Wood is a member of SEIU 925.

7. [ understand that the Freedom Foundation submitted a request for public records
to UW on December 29, 2015. I understand that this request seeks documents that pertain to and
name SEIU 925, Professor Wood, and other UW faculty members.

8. I understand that on approximatety Monday, April 18, 2016, Professor Wood
picked up a CD containing the documents UW intends to release. I understand that the CD
contains a PDF file entitled “PR-2015-00810 Stage 1 Release_paginated,pdf”. I have not
reviewed the entire document — containing 3,913 pages of material — to date. However, ] have
identified certain types of emails in the material, including emails regarding union organizing

between myself and faculty at UW and emails regarding union organizing between other staff at

DECLARATION QF MICHAEL LASLETT IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
TEMPORARY RESTRAINING ORDER - 2 Seattle, WA 98101

Phone: {206) 623-0900
Fax: (206) 623-1432
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SEIU 925 and UW faculty. Some of this material includes emails sent to and received by faculty
members at their non-UW email addresses, The documnent also contains emails from the UW
chapter of the American Association of University Professors email listserver and personal and
private emails between Professor Wood and other individuals, some of which name and/or
pertafn to SEIU 925, These emails do not relate to the conduct and functioning of government.

S, Release of these emails would significantly harm SEIU 925 and our member
Professor Wood. Release would chill union organizing efforts, including the participation of
SETU 925 members and faculty in such efforts. Emails SEIU 925 staff send to faculty members
regarding personal and private matters — including union organizing — are not intended for public
release.

. 10. In addition, release of these emails would interfere with the rights of faculty at

UW regarding the selection of a collective bargaining représentative of their choosing, such as
the right to communicate with each other about unionization. Release of these emails would be
highly offensive to SEIU 923,

1 declare vnder penalty of perjury under the Jaws of the State of Washington that the
foregoing is trne and correct to the best of my knowledge.

SYGNED this 24™ day of Aprii, 2016.

Michael Laslett

DECLARATION OF MICHAEL LASLETT IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave,, Suits 1030
TEMPORARY RESTRAINING ORDER -3 Seattle, WA 98101
Phone: (206} 623-0300

Fax: (206) 623-1432
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The Honorable Jim Rogery
Noted for Hearing on May 27, 2016 at 10:30 am
: Oral Argument Requested

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL )
UNION LOCAL 925, a labor unjon

Petitioner, No, 16-2-09719-7 SEA

Ve DECLARATION OF PROFESSOR

ROBERT WOOD IN SUPPORT OF

]
THE UNIVERSITY OF WASHINGTON, an | B O N UNC Y ION.

agency of the State of Washington, and
FREEDOM FOUNDATION, an organization

Respondents.

L

I, Professor Robert Wood, declare as follows:

1. I am over the age of 18 and am competent to be a witness in this matter.

2. T am a tenured Professor at the University of Washington (“UW") in the
Department of Atmospheric Sciences. I have been employed in the UW'’s Department of

Atmospheric Sciences with various professor titles since 2004, Prior to that Iservedasa

DECLARATION OF PROFESSOR ROBERT WOOD IN Daougfas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - | Seaitle, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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Research Associate in the same department from 2001-2003, Attached as Exhibit A is a copy of
my curriculum vitae, last updated in late 2014 or early 2015.

3. I reside in King County, Washington.

4, I am a member of the Service Employees International Union Local 925 (“SEIU
925). 1 have communicated on numerous occasions with SEIU 925 about organizing UW
faculty for the purposes of collective bargaining under Chapter 41.76 of the RCW.

5. T am the current president of the UW chapter of the American Association of
University Professors (“AAUP"). T have served as president of the UW AAUP chapter since
2012. The UW AAUP chapter is chartered as a chapter by the national AAUP. The national
AAUP is a non-profit professional organization organized and operated under Section 501(c)(6)
of the Internal Revenue Code. The UW AAUP chapter has its own bylaws and is a private not-
for-profit organized and operated pursuant to Section 501(c)}(6) of the Internal Revenue Code
The UW chapter of AAUP has existed since 1918,

6. The UW AAUP chapter operates an emnail “listserver” entitled “Faculty Issues
and Concerns.” The UW AAUP listserver uses the UW email account,

“aaup@u.washington.edu.” Participation in the UW AAUP listserver is not limited to UW

AAUP members, or even to employees and students of UW. Participation in the listserver must

be approved.
7. The mission of the UW chapter of AAUP is “to advance academic freedom and
shared govetnance; to define fundamental professional values and standards for higher

education; to promote the economic security and working conditions of all categories of faculty,

DECLARATION OF PROFESSOR ROBERT WOOD IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -2 Seattie, WA 98101

Phone: (206} 623-0900
Fax: {206) 623-1432
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academic professionals, graduate students, post-doctoral fellows, and all those engaged in
teaching and research in higher education; to develop the standards and procedures that maintain
quality in education; to help the higher education community organize to make our goals a
reality; and to ensure higher education’s contribution to the common good.”

8. My activities as a member of SEIU 925, including communications with SEIU
925 and othets regarding union organizing, are not part of my job duties and responsibilities as a
Professor at UW.

9. Similarly, my activities as a member of and president of the UW chapter of
AAUP are not part of my job duties and responsibilities as a Professor at UW

10.  Attached as Exhibit B is a copy of a web site job posting for a UW Department of
Atmospheric Sciences Assistant, Associate, or Associate Professor, Tenure Track. This job
posting is somewhat representative of the duties and responsibilities of a professor in the
Department of Atmospheric Sciences, It broadly describes the type of work 1 perform as a
Professor at UW.

11.  AsaUW employee, I have several UW email accounts. I nge these for matters
related to my employment at the UW and also to send and receive personal emails and private
emails. My understanding is that UW does not prohibit personal use of UW email accounts, 1
afso have a private, non-UW email address, which I use to send and receive personal and private
emails.

12. I was contacted by the UW Office of Public Records and Open Public Meetings

regarding an email dated December 29, 2015 ta UW from the Freedom Foundation, and was

DECLARATION OF PROFESSOR ROBERT WOOD IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -3 Seattle, WA 98101

Phone: {206} 623-0900
Fax: (206) 623-1432
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provided a copy of the email, Bmployees of the Office of Public Records asked me to search my
records for documents responsive to the request.

13.  Iconducted electronic searches of my email accounts using the terms in the FF
request. These searches returned a large number of emails, including emails sent from and
received at my UW email accounts, as well as emails sent from and received at my private, non-
UW email address. I provided emails that resulted from my electronic searches to Parry Tapper,
Compliance Officer, University of Washington Office of Public Records and Open Public
Meetings. I did not further filter or review each of the emails individually hefore providing them
to Tapper d’qe to the large volume of material produced by the searches.

14,  Tapper sent me an email dated April 12, 2016 indicating that UW would release
records on April 27, 2016, absent a court order stopping the release of records, Attached as
Exhibit C is a true and correct copy of this email, (The text of an email I sent forwarding
Tapper’s email is redacted from the first page.) Tapper’s email did not include the documents
UW intends to release as an attachment, link, or in the email text, I eméiled Tapper to request' :1
copy of the documents UW intends fo release.

15.  On Monday, April 18, 2016, I picked up a CD from the UW Office of Public
Records and Open Public Meetings, This CD contains the documents UW stated it intends to
release, specifically a 3,913-page PDF file entitled “PR-2015-00810 Stage i
Release_paginated.pdf”.

‘ 16.  Ihave closely reviewed pages 000001-001347 of “PR-2015-00810 Stage 1

Release_paginated.pdf”. I did not closely review additional pages due to time restrictions and

DECLARATION OF PROFESSOR ROBERT WOOD IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -4 . Seattle, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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given that SEIU 925 staff were engaged in review of those pages. In reviewing pages 000001~
001347 of “PR-2015-00810 Stage 1 Release paginated.pdf”, Iplaced emails into the following
categories:

1) Emails that clearly relate to UW business

2) Emails that are about union organizing

3) Emails that are postings to the AAUP UW chapter listserver, includinglprivate emails

off the listserver regarding postings

4) Bmails between myself and others that relate to non-UW business

5) FEmails containing lists of individuals and possibly their personal contact information

6) Emails that mention SEIU 925 specifically

8) Emails containing drafts of reports or other documents.
Some of the emails fall within more than one of the above categories, I created a spreadsheet
summarizing my review of pages 000001-001347 of “PR—ZO]S-OGSI{) Stage §
Releass_paginated.pd{”, which is attached as Exhibit D. Column A of this spreadsheet reflects
the page number of “PR-2015-00810 Stage 1 Release _paginated.pdf”, with zeros removed from
the beginning of the page number, Columns B-D contain numbers that correspond with the
categorics in numbers 1)-6) and 8) abave.

17.  The following pages in pages 000001-001347 of “PR-2015-00810 Stage 1
Re]eése . paginated.pdf” contain documents that appear to be related to UW business: 000007-

000013, 000015-000017, 000020-000022, and possibly 000139-000140. These include emails

DECLARATION OF PROFESSOR ROBERT WOOD IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1630
PRELIMINARY INJUNCTION - 5 Seattle, WA 28101

Phone: (206) 623-0500
Fax: (206) 623-1432
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regarding adding a student to a class and emails regarding a Department of Atmospheric
Sciences workshop.

18, 1tried my best to correctly identify emails. However, it is possible that some of
the emails are incorrectly categorized, and that I made mistakes regarding page numbers, given
the volume of pages that I reviewed

19.  With respect to the additional pages that I have not closely reviewed, I can tell
that they contain emails that were sent from or received by me at my private, non-UW email
address. Some of the emails in the additional pages relate to union organizing. Some of the
emails in the additional pages are postings on the AAUP UW chapter listserver. Some of the
smails in the additional pages are personal and private communications between myself and
other individuals, Many of the emails in the additional pages name me and/ot pertain to me.
Some emails contain unredacted my and other individuals® personal email addresses. The
additional pages contain lists of individuals, including both members of the public and faculty
members. Some of the additional pages contain emails sent to a private email group that I signed
up for using my private, non-UW email account. Emails regarding this group were received by
me at my non-UW private email address.

20.  On April 26, 2016, 1 received another email from Tapper, indicating that the
release date for the records was being postponed until 5pm on May 27, 2016, pending court
action on the same date. Attached as Exhibit E is a tue and correct copy of this email.

21. Y would be harmed if the information in the materials were to be released, and

release of the materials would be highly offensive, The union organizing of faculty at the UW

DECLARATION OF PROFESSOR ROBERT WOOD IN Douglas, Prrachler, McKee & Gilbrough
SUPFORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 6 Seattle, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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continues, If other faculty members — including myself - knew that information aﬁout such
m;ganizing efforts coutd be made public, this would deter participation, which would adversely
impact faculty’s ability to make decisions about a union. H faculty knew that emails from the
email listserver of a private organization — the UW chapter of AAUP —could be publicly
released, this would hamper and chill discussion on the listserver. Similarly, I would be harmed
by having my personal and private emails with other individuals, including faculty members,
regarding subjects unrelated to the functioning of government released. |

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge.

Der 160

6"
SIGNED this _day of May, 2016.

Professor Robert Wood
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. \  AcademicHf  AcademicJobr  College of the Environment

Atmospheric Sciences - Assistant, ;
Associate, or Associate Professor
Tenure Track (AA15400)

Position Overview

Organization: College of the Environment, Atmospheric Sciences

Title : Assistant Professor, Associate Professor, Associate Professor,
Tenure Track

Search Number : AA15406

| Position Details ;

The University of Washington (UW) seeks to expand its current expertise ' :
\ ' inregional climate modeling, with an emphasis on processes studies

| related to climate variability and climate change. In pursuit of this goal, the
i Department of Atmospheric Sclences invites applications for a fulli-time,

L 9-month {100% FTE), multi-year faculty position that may be filled as
Assistant Professor (0118) or Associate Professor (0102), or as
Associate Professor Tenure Track {0109) to begin Auturnn 2016,

| We anticipate the successful candidate’s research will focus on earth

system processes on a reglonal scale that advances our understanding of :

i climate variability and climate change. The method of study should include ;
traditional and nove! methods for analyses of modeling, observations and ’
theory. Examples of areas of emphasis could include, but are not limited to

. land-atmosphere interaction, including drought, extreme events, and

impacts on agriculiure; seasonal to interannual climate predictability,

: including impacts on terrestrial and marine ecosystems; and climate-
ecalogy interaction, including fire and its implications. Al regions are

i potentially of interest, including the western US. The appointment will be in

i the Department of Atmospheric Sciences and the candidate will be ;

expected to heip shape and take a leading role in the emerging Reglonal

Climate Center at the University of Washington. -

The Depariment of Atmospheric Sciences resides in the College of the _
Environmentt, which fosters collaborations between the facully, staff, and
students engaged in the study of envirorimental sciences, engineering, and ;

P
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i A

- service, A willingness to work collaboratively with faculty and to menter

‘September 16, 2016. University of Washington is an affirmative actionand

hitps://ap.washington.edw/atr/academic-jobs/position/aal 5406/

the human dimensions of environmental chalienges. This position will offer
oppotunities for interaction with researchers in a wide range of disciplines,
including ecology, biology, geology, oceancgraphy, hydrology, economics,
and environmental policy. All UW facully engage in teaching, research, and

students from a wide range of disciplines, cultures, economic means, and
academic backgrounds is essential.

The UW is located in the greater Seattie metropolitan area, with a
dynamic, multicuitural community of 3.7 milion people and a range of
ecosystems from mountains to ocean. The UW serves a diverse
population of 80,000 students, faculty and staff, including 25% first-
generation college students, over 25% Pell Grant students, and faculty
from over 70 countrdes, A recipient of the 2006 Alfred P. Sloan Award for :
Faculty Career Flexibility and a National Science Foundation ADVANCE ’ i
Institutional Transformation Award to increase the advancerment of women
faculty in science, engineering, and math (see
www.engrwashington.edwadvance), the UW provides a wide range of
networking, mentoring and development opportunities for faculty.

A Ph.D. or foreign equivalent in Atmospheric Sciences or related field and
arecord of climate research are required. Applicants should supply a
curriculum vitae, a 3-5 page statement of experience and interest in
research teaching and outreach, particutarly to under-served communities, ;
and submit at least three letters of reference to: Professor David Battisti,
Search Committee Chair, Department of Atmospheric Sciences, University
of Washington, Box 351640, Seattle, WA 98195-1640. Please send :
electronic submissions to Debbie Wolf at debbie@atmos.washington.edu. :
tndividuals with disabilities desiring accommodations in the application
process should notify Debble Wolf at debbie@atmos.washington.edy,
206-543-4251. Send queries about the position to Prof. David Baftisti af ;
battisti@washington.edu. . i

Consideration of applications will begin immediately and continue untl the
position is filled. Priority will be glven to applications received befora
January 15, 2016. The proposed starting date of employment is

equal opportunity employer. Ali qualified applicants will receive

consideration far employment without regard to race, color, religion, sex,
sexual orentation, gender identity, national origin, age, protected veteran
or disabled status, or genetic Information.

Thank you for your interest in this position at the University of Washington,
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( g8 Forwarded Message ===~
Subject:public records request PR-2015-00810
Date:Tue, 12 Apr 2016 14:16:43 -0700
Trom:pubrec <pubrec@uw.edu> :
To:ROBERT WOOD <robwood2@uw.edu>

Aptil 12, 2016

To: Professor Robert Wood
Re: public records request PR-2015-00810

The University of Washington received the attached request for records under the State of Washington Public
Records Act. Pursuant to RCW 42.56.540, we are providing this notice to you as a person to whom at least
some of these responsive records pertain.

The Unlversity intends to release records, those emalls you provided fram your email account, on April 27,
2016. Under the Public Records Statute, individuals may seek a court order to enjoin the Unlversity from

’/
/ “releasing certain records,




("
I
.

\

ff you Intend to seek a court order, you have until April 26, 2016 to do so and to provide this office with a copy
of the order. If you are represented by legal counsel in this matter, your attotney may contact the University's
lawyer, Rob Kosin, at 206.543.4150.

Sincerely,

Perry Tappet
Cornpliance Officer

UNIVERSITY OF WASHINGTON

Office of Public Records and Open Public Meetings

Mail: Roosevelt Commors-Box 354997, Seattle, WA 98195
Street: 4311 11th Ave NE, #1360

206,543,9180 fax 206.616.6254

pubrec@uw.edu http://depts.washington.edu/pubrec/
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EXHIBIT E




Page 1 of 1

On Apr 26, 2016, at 4:38 PM, Public Records <pubrec@uw.edu> wrote:

To: Professor Robert Wood
Re: public records request PR-2015-00810

Pear Professor Wood:

| write to advise you that the release date for the records you provided to the Office of Public
Records and Open Public Meetings, which the University proposed for April 27, 2016, is being
postponed pending a court action until May 27, 2016. Accordingly, the University will not refease
records pertaining to your request to the requestor, Freedom Foundatton, pending the court’s
decision before 5:00 p.m. Friday, May 27, 2016.

A hearing has been set for Friday, May 27, 2016, at 1:30 p.m.at the King County Courthouse, 516
Third Avenue, Raom E-733, Seattie, Washington. Please consult the King County Superior Court to
confirm dates, times and roorm assignments for this and afl future hearings.

Sincerely,

PERRY M. TAPPER

Compliance Officer

Office of Public Recards and Open Public Meetings
Roosevelt Commons Box 354897

4311 11th Ave NE, #360, Seattle, WA 98195
206.543.9180 / fax 206.616.6294

pubrec@uw.edu / hitp://depts.washington.edu/pubrec/

5/16/2016
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The Honorable Jeffrey Ramsdel!
Noted for Hearing on August 5, 2016 at 9:00 am
Oral Af gument Requested

SUPERIOR COURY OF WASHINGTON IN AND FOR KING COUNTY

STRVICE EMPLOYEES INTERNATIONAL )
UNION LOCAL 925, a labor union

Petitioners, No. 16-2-09719-7 SEA

Ve DECLARATION OF JACOB METZGER

IN SUPPORT OF PETITIONER’S

MOTION FOR PRELIVINARY
THE UNIVERSITY OF WASHINGTON, a0 { [NJONCTION

agency of the State of Washington, and
FREEDOM FOUNDATION, an organization

Respondents,

1, Jacob Metzger, declare as follows:

1. 1 am over the age of 18 an& am competent fo be a witness in this matfer,

2. On June 10, 2016, this Court entered a tempotary restraining order “with respect
{o all records through the next hearing and/or further order of the court except that records
identified as *public records’ shall be released by July 6, 2016 at 5:00PM and that SEIU shall on

ot before July 6, 2016 5:00PM set a hearing before the court to show by affidavit cataloging and

DECLARATION OF JACOB METZGER IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MQTION FOR. 1504 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - | Seattle, WA 28101

Phone: {206) 623-0500
Fax: (206) 623-1432
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describing with sufficient particularity as to the status of the records as public or not public
records.” Such cataloging will be provided prior to the preliminary injunction hearing (pursuant
to deadlines set Torth in local and civil rules), set for August 5, 2016 at SAM.

3. On ﬁﬂy 6,2016 at 3:29 PM I sent by electronic mail a 102-page docutnent titled
“public Records 7.6.16” to the University of Washington, viz Rob Kosin and Nancy Garland,
pursuant to the Court’s June 10, 2016 order. “Public Records 7.6.16” contains those documents
identified as public records by Service Employees Infernational Union, Local 925, pursuant to
the court’s June 10, 2016 order.

I declare under penalty of petjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge.

SIGNED this 6th day of July, 2016.

Tacob iv{etzger
WSBA No. 39211

DRECLARATION OF JACOB METZGER IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -2 Seattle, WA 98101

Phone: {206) 623-0900
Fax: (206) 623-1432
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The Honorable Jeffrey Ramsdel)
Noted for Hearing on August 5, 2016 at 9:00 am
Oral Argument Requesied

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 925, n labor union
Petitioners, No. 16-2-09719-7 SEA
¥s,
DECLARATION OF WILLTAM DALL IN

SUPPORT QOF PETITIONER’S MOTION

)
),
)
THE UNIVERSITY OF WASHINGTON, on ; FOR PRELIMINARY INYUNCTION
agency of the State of Washington, and )

)}

FREEDOM FOUNDATION, an organization
Respondents,

)
§
William Dale declares as foIlowg:

8 I am over the age of 18, am competent to be a witness in this matter, and make the
following declaration based upon my personal knowledge.

2, I am Organizer at the Service Employees Internationul Union (“SEIU 9257).

3. Between approximately June 29, 2016 and July 3, 2016, 1 reviewed pages {0628-
00805 and pages 01024-01346 of a document, entitled “PR-2015-00810 Stage 1

Release_puginated.pdt.” I sorted the pages reviewed lnto the following calegoties:

DECLARATION OF WILLIAM DALE IN Douglag, Drachier, MyKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave,, Suite 1030
PRELIMINARY INJUNCTION - | Seatile, WA 98161

Phone; (206) 623-0900
Fax: (206} 623-1432
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DECLARATION OF WILLIAM DALE IN
SUPFORT OR PETITIONER'S MOTION FOR 1904 Third Ave., Soite 1030
PRELIMINARY TNJUNCTION -2 Semthe, WA 94101

Emails and documents selating to UW business (public records).

Emals and docutnents about faculty organizing, including emails
containing opinions and strategy In rogard to faculty organizing and direct
communications with SEIU 923,

Postings to the AAUP UW Chapter listserver,

Personal emails and/or documents unreluted to any UW business.

Personal etmails sent or recelved by Professor Rub Wood In his capacity as
AAUP UW Chapter President and untelated to UW business.

Ernails containing lists of individuals.

Many of the documents falf within more than one of the above catepories.

4, 1 eategorized the following pages of "PR-201 500810 Stage 1
Release_poginated,pdf” as Categrory 2 (Emails and documents nbout faculty organizing,
Including emails contalntng opinions und sirategy in regard to faculty organizing and direet

comenunications with SEIU 925):

» (0635-00637
» 00642-00647
» 00695-00798
» 01027-01096
« 0§098-01099
« 01105-01103
* 0110901116
»0[119-01119
« 01134-01201
» 01206-01266
» 01272-01346

Douglas, Dricbler, MeKes & Gilbrough

Phone: (206) 623-0500
Pux: (206) 623-[432
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5. Icategotized the following pages of “PR-2015-00810 Stage |
Release_paginated.pdf” a5 Category 3 (postings to the AAUP UW Ciiapter listserver):

¢ 01153-01165
* 01190-01201
« 01206-01215
+ 0122001244
e (01255-01266
= (01272-01283
« 01292-01304
» 01308-04343
6. 1 categorized the following pages of *PR-2015-00810 Stage 1
Relouse_paginated.pdf” as Category 5 (Personal emalls sent of received by Professor Rob Wood|
in his capacity as AAUP UW Chapter President and unrelated to UW business):
» 0115301165
¢ (31190-01201
» 0§206-01215
» 01220-01244
» 01255-01266
« 01272-01286
» 01292-01346
7. I categorized the following pages of “PR-2015-00810 Stage 1
Release_paginated,pdf” as Category 6 (Emalls containing fists of individuals):
» 00736-00794
8. Many of the documents revlewed are duplicitous because they are part of an enyul]
chain and it appears that each time a new email is attached to the chaln, the entire chain s
reproduced in “PR-2015-00810 Stage { Release_paginated.pdf.”

DECLARATION OF WILLIAM DALE IN Duuglus, Prachler, McKee & Qilbrough
SUBPORT OF PETITIONER'S MOTION FOR 1904 Third Ave,, Suite 1030
PRELIMINARY INJUNCTION - 3 Scaule, WA 98101

Phone: (206) 623-0000
Fax: (206) 623-1432
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9. 1did my best to accurately sort and categorize the emails and documients t
reviewed and helleve that my categorizations are accugate,
1 declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge,

SIGNED this 28" day of July, 2016.

i MoK ple—

WilliamDale (>~

DRCLARATION OF WILLIAM DALE IN Dougtlas, Drachler, MeKee & Gitbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suie 1030
PRELIMINARY INJUNCTION -4 Seattle, WA 98104

Phone: {206} 623-0900
Fuxs (206) 623-1432
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The Honorable Jeffiey Ramsdell
Noted for Hearing on August 5, 2016 at 9:00 am
Oral Argument Requested

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 925, a labor union
titioner:
Petitioners, No. 16-2-09719-7 SEA
VS,

DECLARATION OF KEENAN LAYTON

IN SUPPORT OF PETITIONER’S

agenoy of the State of Washington, and INJUNCTION
FREEDOM FOUNDATION, an orgahization

Regpondents.
Keenan Layton declares as follows!
1. 1 am ovet the age of 18, am competent to be a witness in this matter, and make the
following declaration based upon my personal knowledge.
2. 1 am employed by Douglas Drachler McKey & Gilbrough as 2 legal assistant.
3. Between approximately June 17, 2016 and July 5, 2016, I reviewed pages
002471-003913, of a document, entitled “PR.2015-00810 Stage 1 Release_paginated.pdf” I

sorted the pages reviewed inlo the following categoties:

DECLARATION OF KEENAN LAYTON IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY BNTUNCTION - 1 Seattle, WA 98101

Phone: {206) 623-0900
Fax: (206) 623-1432
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(1)  Emails and documents relating to UW business (public records).

(2)  Emails and documents about faculty organizing, including emails
containing opinions and strategy in regard to faculty organizing and direct
communications with SEIU 925,

(3)  Postings to the AAUP UW Chapter listserver.

(4)  Personal emails and/or documents vnrelated to any UW business.

(5)  Personal emails sent or received by Professor Rob Wood in his capacity as
AAUP UW Chapter President and unrelated to UW business.

(6)  Emails containing lists of individuals.
Many of the documents fafl within more than one of the above categories,
4, I categorized the following pages of “PR-2015-00810 Stage 1
Release paginated.pdf” as Cétegou 1 (Bmails and documents relating to UW business (publie
records): |

» 002531-002531
» 003084-003084
» 003338-003340
e 003415-003417
« 003420-003423
» 003428-003435
« 003491-003500
5. T categorized the following pages of “PR-2015-00810 Stage 1

Release_paginated.pdf” as Category 2 (Emails and documents about faculty organizing,
including emails containing opinions and strategy in regard to faculty organizing and direct

communications with SEIU 925):

DECLARATION OF KEENAN LAYTON IN Douglas, Drachler, Mclleo & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INTUNCTION - 2 Seatile, WA 98101

‘" Phone: (206) 623-0500
Fax: (206) 623-1432
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« 002476-002486
* 002492-002497
« 002501-002505
» 002512-002524
» 002529-002530
o 002532-002616
* 002623-002623
* 002626-002628
* 002631-002668
« 002676-002835
» 002839-002922
o 002924-002969
» 002972-002977
» 002980-002983
» 002985-003029
» 003032-003049
» 003053-003079
v 003088-003093
« 003096-003097
« 003100-003110
* 003113-003115
» 003118-003127
v 003129-003153
» 003155-003199
» 003201-003298
» 003300-003300

* 003321-003323

DECLARATION OF KEENAN LAYTON IN
SUPPORT QF PETITIONER’S MOTION FOR
PRELIMINARY INJUNCTION -~ 3

Douglas, Drachler, MoKee & Gilbrough
1904 Third Ave., Suite 1030

Seattle, WA 98101

Phone: (206) 623-0900

Pax: (206) 623-1432
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» 003333-003347
= (}03349-003361
« 003364-003378
» 003385-003414
» 003418-003419
» 003424-003427
» 003436-003470
» 003473-003490
« 003501-003541
» 003549-003572
» 003576-003582
» 003587-003738
» 003742-003751
» 003754-003755
» 003760-003773
» 003776-003776
« 003779-003851
» 003854-003913
6. 1 categorized the following pages of “PR-2015-00810 Stage 1

Release_paginated.pdf” as Category 3 (postings to the AAUP UW Chapter Hstserver):

» 002498-002500
« 002602-002605
» 002648-002651
« 002701-002706
» 002963-002964
» 002973-002977

DECLARATION OF KEENAN LAYTON IN Douglas, Drachler, McKee & Gilbrough
SUPPORT QF PETITIONER'S MOTION FOR 1904 Third Ave,, Suite 1030
PRELIMINARY INJUNCTION - 4 Seattle, WA 98101

Phone: {206) 623-0%00
Fax: (206) 623-1432
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» 002985-002986
¢ 002993-002301
« 003006-003010
» 003014-003026
« 003032-003038
» 003040-003049
« 003081-003083
» 003105-003107
» 003114-003115
» 003136-003140
« 003155-003181
¢ 003191-003197
s (003205-003210
» 003213-003249
= 003256-003265
» 003268-003276
» 003278-003282
« 103291003288
» 003308-003311
e 003315003320
» 003324-003328
» 003336-003337
» 003343-003347
« 003349-003353
« 003385-003389
» 003396-003399
» (003453-003458 -

DECLARATION OF KEENAN LAYTON IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Thied Ave., Suvite 1030
PRELIMINARY INJUNCTION - 5 Seattle, WA 98101

Thone: (206) 623-0900
Fax: (206) 623-1432
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» 003461-003472
» 003452-003546
e 003552-003555
» 003564-003575
» 003770003771
» 003774-003775
» 003798-003803
» 003823-003834
» 003840-003843
I categorized the following pages of “PR-2015-00810 Stage 1

Release_paginated.pdf” as Category 4 (Personal emails and/or documents unrelated to any UW

business):

3.

» 002620-002622
» 003005-003005
» 003324-003328
» 003344-003347
» 003522-003524
» 003542-003546

» 003752-003753
I categorized the following pages of “PR-2015-00810 Stage 1

Release_paginated.pdf” as Category 5 (personal emails sent or received by Professor Rob Wood
in his capacity as AAUP UW Chapter President and unrelated to UW business):

DECLARATION OF KEENAN LAYTON IN

» 002471-002530
» (302536-002571
 002574~002581
¢ 002591-002591
s 002593-002595

Douglas, Drachler, McKes & Gilbrough

SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave,, Suite 1030
PRELIMINARY INJUNCTION - 6 Seattle, WA 98101

Phone: (206} 623-0%00
Fax: (206} 623-1432
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» (002602-002619
¢ 002623-0026235
» 002627-002651
» 002666-002667
+ 002669-002675
« 002678-002686
« 002688-002697
¢ 002703-002730
» 002733-002738
« 002740-002742
« 002825-002826
» 002836-002838
» 002841-002843
« 002901-002909
+ 002918-002921
« 002923-002927
s (002932-002933
o 002936-002943
» 002946-002947
» (002958-002986
» 002993002004
s 003006-003026
« 003030-003038
» 003040-003052
« 003056-003065
» 003080-003083
« 003085-003087

DECLARATION OF KEENAN LAYTON IN Douglas, Drachier, McKes & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -7 Seattle, WA 93101

Phone: (206} 623-0900
Fax: (206) 623-1432
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» 003094-003095
« 003098-003100
= 003102-003104
» 003108-003117
» 003120-003128
 003136-003140
« 003154-003181
» 003185-003187
« 003191-003197
» 003200-003200
» 003205-003210
¢ 003214-003251
» 003268-003276
« 003278-003282
» 003291-003292
» (003259-003304
+ (03308-003320
» 003329-003337
» 003343-003343
» 003348-003353
» 003362-003371
« 003375-003389
» 003396-003408
o (003410-003411
» 003414-003414
« 003418-003419
» 003424-003427

DECLARATION OF KEENAN LAYTON IN Douglas, Drachler, McKeo & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INFUNCTION - 8 Seattle, WA 98101

Phone: (206) 623-0500
Fax; (206) 623-1432
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9.

« 003436-003444
» 003453-003458
« 003461-003470
. 003475-003480
« 003529-003541
» 003547-003551
» 003561-003551
¢ 003561-003586
» 003589-003689
s 003726-003732
« 003739-003741
» 003750-003751
» 003756-003762
+ 003766-003769
» 003739-003741
003750003751
» 003756-003762
» 003766-003769
» 003777-003781
» 003796-003803
» 003828-003338
« 003840-003863
» 003868-003876

I categorized the foflowing pages of “PR-2015-00810 Stage 1

Release_paginated.pdf” as Category 6 (Emails containing lists of individuals):

» 002481-002481
» 002521-002522

DECLARATION OF KEENAN LAYTON IN

SUPPORT OF PETITIONER’S MOTION FOR

PRELIMINARY INJUNCTION - 9

Douglas, Drachler, McKee & Gilbrough
1904 Third Ave., Suite 1030

Seattle, WA 98101
Phons: (206) 623-09400
Fax; (206) 623-1432
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s 002525-002528
¢ 002536-002569
» 002572-002573
« 002582-002590
+ 002593-002601
* (102606-002616
» 002623-002625
» 002627-002634
« 002652-002657
» 002666-002667
* 002678-002686
¢ 002696-002697
» 002707-002709
» 002713-002718
« 002720-002723
« 002743-002822
+ 002825-002826
» 002841-002843
» 002918-002921
» 002932-002933
» 002948-002953
 002302-003004
« 003085-003087
¢ 003111-G03112
« 003116-003117
» 003203-003204
» 003315-003317

DECLARATION OF KEENAN LAYTON IN Douglas, Drachler, McIee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR © 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 10 Seattle, WA 98101

Phone; (206) 623-0900
Fax: (206) 623-1432
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« 003369-003371
« (003400-003403
* « 003438-003444

» 003449-003452

» 003525-003527

» 003529-003541

» 003549-003551

'« 003561-003563

s 003589.003732

« 003739-003741

» 003754-003755

» 003770-003771

» (003779-003784

» (003831-003834

» 003840-003843

» 003877-003879 -

« 003881-003913

" 10.  Many of the documents reviewed are duplicates because they are part of an email
chain and it appears that each time a new email is attached to the chain, the entite chain is
reproduced in “PR-2015-00810 Stage 1 Release _paginated.pdf.”
11.  1did my best to accurately sort and categorize the emails and documents I

reviewed and believe that my categorizations are accurate,

I declare undet penalty of perjury tnder the laws of the State of Washington that the
forepoing is true and correct to the best of my knowledge.

SIGNED this 28" day of July, 2016,

DECLARATION OF KEENAN LAYTON IN _ Daouglas, Drachler, McKee & Gilbrongh
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INTUNCTION - 11 Seattle, WA 98101

Phone; (206) 623-0960
Fax: (206) 623-1432
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DECLARATION OF KEENAN LAYTON IN
SUPPORT OF PETITIONER’S MOTION FOR
PRELIMINARY INJUNCTION - 12

Douglas, Drachler, McKeo & Gilbrongh
1904 Third Ave., Suite 1030

Seattle, WA 98101

Phene: (206) 623-0900

Fax: (206) 623-1432
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The Honorable Jeffrey Ramsdel]
Noted for Hearing on August 5, 2016 at .00 am)
Oral Argument Requested

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 925, a labor union
Petitioners, :
eutioners No. 16-2-09719-7 SEA
Vs,

DECLARATION OF BROOKE LATHER

THE UNIVERSITY OF WASHINGTON, an { o ma e s ARy

agency of the State of Washington, and INJONCTION
FREEDOM FOUNDATION, an organization

Respondents.

Brooke Lather declares as follows:

1, 1 am over the age of 18, am competent to be a witness in this matter, and make the
following declaration based upon my pe;fsonal knowledge.

2. T was Organizing Support Specialist at the Sexvice Employees International Union]
(“SEIU 925) o July 5, 2016. '

3. Between approximately June 29, 2016 and July 5, 2016, 1 reviewed pages 00087-
00627 of a document, entitled “PR-2015-00810 Stage 1 Release_paginated.pdf.” T sorted the
pages reviewed into the following categories:

(1)  Emails and documents relating to UW business (public records).

DECLARATION OF BROOKE LATHER IN Douglas, Drachler, McKee & Gilbrongh
SUPPORT OF PETITIONER’S MOTION RFOR. 1904 Third Ave., Suite 1030
PRELIMINARY TNTUNCTICON - 1 Seattle, WA 98101

Phone: (206) 623-0500
Fax: (206) 623-1432
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(2)  Emails and documents about faculty organizing, including emails
containing opimions and strategy in regard to faculty organizing and direct
communications with SEIU 925.

(3)  Postings to the AAUP UW Chapter listsetver,

(4)  Personal emeils and/or documents unzelated to any UW business.

(5)  Personal emails sent ot received by Professor Rob Wood in his capacity as
AAUP UW Chapter President and unrelated to UW business.

(6)  Emails containing lists of individuals,
Many of the documents fall within more than one of the above categories.
4. 1 categorized the following pages of “PR-2015-00810 Stage 1
Release_paginated pdf” as Category 1 (emails and documents relating to UW business (public
records)):

« 00090 - 00092
« 00097 - 00102
e 00139 — 00140
5. Toategorized the following pages of “PR-2015-00810 Stage 1

Release_paginated pdf” as Catepory 2 (Emails and documents about faculty organizing,
including emails containing opinions and strategy in regard to faculty organizing and direct

communications with SEIU 925):

« 00087-00089
» 00093-00096
» 00103-00105
+ 00214-00221

DECLARATION OF BROOKE LATHER IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 2 Seaitle, WA 58101

Phone: (206) 623-0900
Fax: (206) 623-1432




10

11

1z

13

14

15

16

17

18

18

20

2L

22

23

24

25

26

217

28

= (0235-00240
« 00257-00260
¢ 00268-00272
e Q0277-00285
6. 1 categorized the following pages of “PR-2015-00810 Stage 1

Release paginated.pdf” as Category 3 (postings to the AAUP UW Chapter listserver):

= 00087-00087
« 00113-00117
¢ 00133-00138
» 00235-00240
» 00261-00263
» 00343-00354
» 00361-00365
» 00402-00498
» 00500-00514
¢ 00525-00524
» 00562-00565
» 00567-00601
7. T categorized the following pages of *PR-2015-00810 Stage 1
Release_paginated pdf” aLs Category 4 (personal emails and/or documents untelated to any Uw

business):

» 0008700087
DECLARATION OF BROOKE LATHER IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FCR 1904 Third Ave., Suite 1030
PRELDJINARY INJUNCTION - 3 Seattle, WA. 98101

Phone: (206) 623-0900
Tax: (206) 623-1432
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+ 00093-00096
» 00103-00105
» 00111-00112
» 0036 1-00365 : _

8. I eategorized the following pages of “PR-2015-00810 Stage |
Release_paginated.pdf” as Category 5 (Personal emails sent or received by Professor Rob Wood
In his capacity ns AAUP UW Chapter President and unrelated to UW business):

» (0088-00089
» 30106-00110
.« 00113-00342
= 00355-00360
» 10366-00627
9. Many of the documents reviewed are dupticitous because they are part of an email

chaln, and it appears that each lime a new email is attached to the chain, the entire chain i3
reproduced in “PR-2015-008 10 Stage | Release_puginated.pdf.”
10.  Idid my best td accurately sort and categorize the emails nnd documents I

reviewed and helieve that my categorizations are accurate.
I declare under penalty of perjury under the faws of the State of Washington that the

foregoing Is trme and correct to the best of my knowledge.

(A A A

: %kﬂ Lather

SIGNED this 28" day of July, 2016.

DECLARATION OF BROOKRE LATHER I . Douglus, Druchier, MeKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030

PRELIMINARY [NJUNCTION - 4 Seattle, WA 28101
Phone: {206) 623.0900

Fax: (206) 6231432
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The Honorable Jeffrey Ramsdel]
Noted for Hearing on August 5, 2016 at 9:00 am|
Oral Argument Requested

SUPERIOR COURT OF WASHINGTON IN AND FOR XKING COUNTY

SERVICE EMPLOYEES INTERNATIONAL )
UNION LOCAL 925, a labor union

Petitioners,
No, 16-2-09719-7 SEA
Vs,

DECLARATION OF JACOB METZGER

THE UNIVERSITY OF WASHINGTON, a1 | Beor note e MR AR

agency of the State of Washington, and INJUNCTION
EREEDOM FOUNDATION, an organization

Respondents.

QU L N

%

Jacob Metzger declares as follows:

1. 1 am over the age of 18, am competent to be a witness in this matter, and make the|
following declaration based upon my personal knowledge.

2. I am an atiorney at Douglas Drachler McKey & Gilbrough.

3. Between approximately June 17, 2016 and July 5, 2016, 1 reviewed pages

000000-000086, pages 000806-001023, and pages 001347-002470 of a document, entitled “PR-

DECLARATION OF JACOB METZGER IN Douglas, Drachler, Mcl{ee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 1 Seattle, WA 58101

Phone: (206} 623-0900
Fax: (206) 623-1432
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categories:

4,

records):

D
@

(3)
)
)

(6)

2015-00810 Stage 1 Release paginated.pdf.” I sorted the pages reviewed into the following

Emails and documents relating to UW business (public records).

Emails and documents about faculty organizing, including emails
containing opinions and strategy in regard to faculty organizing and direct
communications with SEIU 925,

Postings to the AAUP UW Chapte listserver.

Personal emails and/or documents untelated to any UW business,

Personal emails sent or received by Professor Rob Wood in his capacity as
AAUP UW Chapter President and unrelated to UW business.

Emails containing lists of individuals,

Many of the documents fall within more than one of the above categories.

I categorized the Tollowing pages of “PR-2015-00810 Stage 1

DECLARATION OF JACOB METZGER IN
SUPPORT OF PETITIONER’S MOTICN FOR
PRELIMINARY INJUNCTION - 2 Seattle, WA 88101

Release_paginated,pdf” as Categoxy 1 (Emails and documents relating to UW business (public

= 000007-000013
» 000015-000022
= 001432-001433
» 001462-001462
» 001465-001465
= (01568-001569
» 001963-001963
» 001998-002008
= 002013-002015

Douglas, Drachler, McKee & Gilbrough
1904 Third Ave., Suite 1030

Fhone: (206} 623-0900
Fax: (206) 623-1432
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» 002018-002022
¢ 002045-002048
» 002062-002064
« 002083-002087
5. I categorized the following pages of “PR-2015-00810 Stage 1

Release paginated.pdf” as Category 2 (Emails and documents about fzculty otganizing,
including emails containing opinions and sttategy in regard to facully organizing and direct
communications with SEIU 925):

» 000001-000002
« 000014-000014
» 000030-000031
¢ 000079-000080
* 000084-.000086
+ 000826-000852
» 000861-000861
« 000863-000879
* 000903-000906
» 000911-000926
» 000934-000934
» 000937-000938
« 000959-000989
» 000992-000995
« 000999-001023
» 001352001366
= 001369-001381
 001395-001398

DECLARATION OF JACOB METZGER IN Douglas, Drachler, McXee & Gilbrough
SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -3 Seattle, WA 98101

Phone: (206} 623-0900
Fax: (206) 623-1432
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« 001402001415
« 001420-001424
« 001427001431
o 001434-001461
o 001463-001464
» 001466-001537
» 001548-001550
« 001562-001563
v 001570001570
» 001573-001575
¢ 001581-001581
. 001588-001737
« 001740-001742
» 001749-001752
« 001768001845
« 001853-001871
« 001879-001889
» 001896-001910
« 001918001939
» 001944-001952
« 001957-001962
. 001970-001971
« 001976-001977
« 001982-001997
« 002009002010
* 002016-002017
« 002023002044

DECLARATION OF JACOB METZGER 1IN
SUPPORT OF PETTTIONER’S MOTION FOR
PRELIMINARY INJUNCTION - 4

Douglas, Drachler, McKee & Gilbrough
1804 Third Ave., Suite 1030

Seaitle, WA 98101

Phone: (206) 623-0900

Fax: (206) 623-1432




10

11

12

13

14

15

is

7

i8

19

20

21

22

23

24

25

26

27

28

6.

« 002049-002057
« 002065-002082
* 002088-002090
« 002093-002093
* 002100002109
« 002113-002155
« 002157-002175
« 002186-002195
o 002204-002207
¢ 002215-002218
o 002221-002226
o 002250-002264
» (02269-002347
« 002352-002357
» 002370-002372
« 002376-002380
» 002388-002390
o 002358-002405
« 002408-002435
o 002437-002464
o 002467-002469

I categorized the following pages of “PR-2015-00810 Stage 1

Release paginated pdf” as Category 3 (postings to the AAUDP UW Chapter listserves):

» 000001-000002
« 000028-000029
« 000054-000056

DECLARATION OF JACOB METZGER IN

SUPPORT OF PETITIONER’S MOTION FOR

PRELIMINARY INJUNCTION -5

Douglas, Drachler, McKee & Gilbrough
1904 Third Ave., Suite 1030

Seattle, WA 98101
Phone: (206) 623-0900

 Fax: (206) 623-1432
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» 000806-000825
» 000862-000862
» 000939-000956
« 001571-001572
* 001582-001587
» 001890-001895
» 001911-001917
¢ 002246-002249
7. 1 categorized the following pages of “PR-2015-00810 Stage 1
Release_paginated.pdf” as Category 4 (Personal emails and/or documents unrelated to any UW
business):
« 000066-000066
» 001366-001366
« 001571-001572
« 001775-001775
+ (02128-002130
« 002152-002152
» 002199-002203
» 002208-002214
s 002246-002249
8. 1 categorized the following pages of *PR-2015-00810 Stage 1
Release paginated.pdf” as Category 8 (personal emails sent or received by Professor Rob Wood
in his capacity as AAUP UW Chapter President and unrelated to UW business):
* 000003-000006 '
» 000014-000014
» 000023000027
» 000030-000065

DECLARATION OF JACOB METZGER IN Douglas, Drachler, McKes & Gilbrough
SUPPORT OF PETITFONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 6 Seattle, WA 98101

Phone: (206) 6230500
Fax: (206) 623-1432
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« 000067-000086
+ 000806-060812
» 000826-000861
» 000863-000920
«» 000927-000933
« 000935-000936
» 000939-000958
» 000972-000976
» 000950-000991
« 000996-001002
+ 001005-001016
» 001347-001351
» 0013670013638
+ 001382-001394
« 001396-001401
« 001416-001419
» 001425-001426
» 001434-001438
+ 001441-001441
» 001466-001495
» 001501-001504
¢ 001514-001517
« 001528-001532
» 001538-001547
» 001551-001561
» 001564-001570
» 001574-001580

DECLARATION OF JACOB METZGER IN Douglas, Drachler, McKes & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -7 Seattle, WA 98101

Phone; (206) 623-0900
Fax: (206) 623-1432
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* 001600-001601
» 001717-001718
» 001727-001730
» 001738-001739
» 001741001771
» 001782-001800
» 001813-001813
» 001819-001818
» 001825-001828
+ 001838-001841
» 001844001852
e 001872-001878
» 001880-001889
» 001896-001901
« 001911-001517
« 001932-001935
» 001940-001962
= 001964-001569
» 001972-001997
+ 002009-002012
= 002016-002017
« 002023-002044
» (002049-002054
» 002058-002061
s 002065-002104
» 002106-002127
» 002131-002151

DECLARATION OF JACOB METZGER IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - & : Seattle, WA 98101

Phone: (206) 6230900
Fax: (206) 623-1432
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9,

» 002156-002172
+ 002176-002198
» 002219-002245
» 002254-002258
» 002262-002276
» 002278-002292
= 02295-002326
« 002328-002467
» 002469-002469

1 categorized the following pages of “PR-2015-00810 Stage 1

Release_paginated.pdf’ as Category 6 (Emails containing lists of individuals):

0.

» 000959-000971
» 061367-001368
» 001434-001438
» 001556-001561
» 001568-001569
» 001743001746
« 001813-001813
» 001819-001819
» 001825-001828
» 001838-001841
» 001844-001845

Many of the documents reviewed ave duplicates because they are part of an ernail

chain and it appeats that each time a new email is attached to the chain, the entire chain is

reproduced in “PR-2015-00810 Stage 1 Release_paginated.pdf.”
il.

reviewed and believe that my categorizations ate accurate.

DECLARATION OF JACOB METZGER IN

SUPPORT OF PETITIONER’S MOTION FOR

PRELIMINARY INJUNCTION - 9

I did my best to accurately sort and categorize the emails and documents I

Douglas, Drachler, McKeé & Gilbrough
1904 Third Ave., Suite 1030

Seattle, WA 98101
Phone; (206) 623-0900
Fax: (206) 623-1432
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I declare under penalty of petjury under the laws of the State of Washington that the
foregoing is true and cotrect to the best of my knowledge.

SIGNED this 28" day of July, 2016.

#
o AN
I gﬁ&b Metzget
DECLARATION OF JACOB METZGER. IN Douglas, Drachler, McKee & Gilbrough
SUPPORT OF PETITIONER'S MOTION FOK 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 10 Heattle, WA. 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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The Honorable Joffrey Ramsdell

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL
TUNION LOCAL 925, a labor union

Peﬁtionei‘s,
No. 16-2-09719-7 SEA
Vs,
THIRD DECLARATION OF JACOB
THE UNIVERSITY OF WASHINGTON, an { M S N YOR
agency of the State of Washington, and PRELIMINARY INJUNCTION
FREEDOM FOUNDATION, an organization
Respondents.
Jacob Metzger declares as follows:
1. I am over the age of 18, am competent to be a witness in this matter, and make the

following declaration based upon my personal knowledge.

2. I am an attorney at Douglas Drachler McKee & Gilbrough.

3. On Thursday, August 11, 2016 I became aware that some pages of “PR-2015-
00810 Stage 1 Release _pagmated.pdf” were inadvertently not included in the declarations

previously submitted by SEIU 925,

THIRD DECLARATION OF JACOB METZGER Douglas, Drachler, McKee & Gilbrough
IN SUFPORT OF PETITIONER’S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INTUNCTION - 1 Seatile, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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4, The following pages of “PR-2015-00810 Stage 1 Release_paginated.pdf” were
previousty reviewed and categotized by William Dale, but inadvertently left out of his Second
Declaration: 00628-00634, 00638-00641, 00648-00694, 00799-00805, 001024-001026, 001097,
001100-001104, 001120-001133, 001202-001205, 001267-001271.

5. The following pages of “PR-2015-00810 Stage 1 Release_paginated.pdf” were
previously reviewed and categorized by Keenan Layton, but inadvertently left out of his
Declaration: 003305-003307.

6. Page 002470 of “PR-2015-00810 Stage 1 Release_paginated.pdf” was
inadvertently not reviewed or categorized prior to August 11, 2016.

7. After discovering that these pages wete inadvertently not inchuded in the
declarations submitted by SIEU 925, 1 reviewed the pages of “PR-2015-00810 Stége 1
Release paginated.pdf” listed in paragraph 4, 5, and 6 of this declaration,

8. I sorted the pages reviewed into the following categories:

(1)  Emails and documents relating to UW business (public records).

(2)  Emails and documents about faculty organizing, including emails
containing opinions and strategy in regard to faculty organizing and direct
communications with SEIU 825,

(3)  Postings to the AAUP UW Chapter listserver,

(4)  Personal emails and/or documents unrelated to any UW business.

(5)  Personal emails sent or received by Professor Rob Wood in his capacity as
AAUP UW Chapter President and unrelated to UW business.

{(6)  Emails containing lists of individuals,

THIRD DECLARATION OF JACOB METZGER Douglas, Drachler, McKes & Gilbrough
IN SUPPORT OF PETITIONER'S MOTION FOR : 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 2 Seattle, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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Some of the documents fall within move than one of the above categoties.

9. I categorized the following pages of “PR-2015-00810 Stage 1
Release_paginated,pdf” as Category 2 (Emails and documents about faculty organizing,
including emails containing opinions and strategy in regard to faculty organizing and direct
communications with SEIU 925): |

o 000628-000632
»  000648-000694
s 001097-001097
e 001100-001104
o 001120-001133
+  001202-001205
o 001267-001271
. 002470-002470
o« 003305-003307

10, I categorized the following pages of “PR-2015-00810 Stage 1

in his capacity as AAUP UW Chapter President and untelated to UW business):
. 00633-00634
. 00638-00641
- 00799-00805
] 001024-001026
. 001100-001104
. 001120-001133
. 001202-001205
. 001267-001271

THIRD DECLARATION OF JACOB METZGER Douglas, Drachler, McKee & Gilbrough
IN SUPPORT OF PETITIONER’S MOTION FOR 1904 Third Ave,, Suite 1030
PRELIMINARY INJUNCTION -3 Scattlo, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432

Release paginated.pdf” as Category 5 (personal emails sent or received by Professor Rob Woad
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11.  Idid my best to accurately sort and categorize the emails and documents I

reviewed and believe that my categorizations are accurate.

I declare under penalty of perjuty under the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge.

SIGNED this 12* day of August, 2016.

G

Jacob Metzger

L}

THIRD DECLARATION OF JACOB METZGER Douglas, Drachler, McKee & Gilbrough

IN SUPPORT OF PETITIONER’S MOTION FOR
PRELIMINARY INJUNCTION - 4

1904 Third Ave., Suite 1030
Seatile, WA 98101

Phone: (206) 623-0500
Fax: (206) 623-1432
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The Honorable Jeffrey Ramsdell

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

SERVICE EMPLOYEES INTERNATIONAL
UNION LOCAL 925, a labor union

Petitioners,
No. 16-2-09719-7 SEA
Vs.
FOURTH DECLARATION OF JACOB
THE UNIVERSITY OF WASHINGTON, an | SoriyONines MotioN FOR
agency of the State of Washington, and PRELIMINARY INJUNCTION

TREEDOM FOUNDATION, an organization

Respondents.

Jacob Metzger declates as follows:
1. I am over the age of 18, am competent to be a witness in this matter, and make the
following declaration based upon my personal knowledge.
2. T am an attorney at Douglas Drachler McKee & Gilbrough.
3 On Friday, September 9, 2016 I became aware that some pages of “PR-2015-
00810 Stage 1 Release_paginated, pdf’ were inadvettently not included in the declarations

previously submitted by SEIU 9235.

THIRD DECLARATION OF JACOB METZGER | Douglas, Drachler, McKee & Gilbrough
™ SUPPORT OF PETITIONER’'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION - 1 . Seattle, WA 98101

Phone: (206) 623-0900
Fax: (206) 623-1432
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4, The following pages of “PR-2015-00810 Stage 1 Releass_paginated.pdf” were

previously reviewed and categorized by William Dale, but inadvertently left out of his Second

Beclaration: 001107-001108 and 001117-001118.

5. After discovering that these pages were inadvertently not included in the

declarations submitted by STEU 925, 1 reviewed pages 001107-001108 and 001117-001118 of

“PR~2015-00810 Stage 1 Release_paginated.pdf” on September 12, 2016,

0. 1 sorted the pages reviewed into the following categdries:

(1)  Pmails and documents relating to UW business (public records),

(2)  ¥mails and documents about faculty organizing, including emails
containing opinions and strategy in regard to faculty organizing and direct
communications with SEIU 925,

(3)  Postings to the AAUP UW Chapter listserver.

(4)  Personal emails and/or documents unrelated to any UW business.

(5)  Personal emails sent or received by Professor Rob Wood in his capacity as
AAUP UW Chapter President and utwelated to UW business.

(6)  Emails containing lists of individuals.

7. 1 categorized the following pages of “PR-2015-00810 Stage 1

Release_paginated.pdf” as Category 2 (Emails and documents about facully organizing,

including emails containing opinions and strategy in regard to faculty organizing and direct

communications with SEIU 925):

« 001107-001108
o 001117-001118

THIRD DECLARATION OF JACOR METZGER Douglas, Drachler, Mcl(ee & Gilbrough
IN SUPPORT OF PETETIONER'S MOTION FOR 1904 Third Ave., Suite 1030
PRELIMINARY INJUNCTION -2 Seattle, WA. 98101

Phone; (206) 623-0900
Fax: (206) 623-1432




1o

11

12

13

14

13

e

17

is

19

20

2%

22

23

24

25

26

27

28

8. I did my best to accurately sort and categorize the emails and documents I
reviewed and believe that my categorizations are accurate,

I declare under penalty of petjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge.

SIGNED this 11" day of September, 2016.

G T

Jacob Metzger
THIRD DECLARATION OF JACOB METZGER Douglas, Drachler, McKee & Gilbrough
IN SUPPORT OF PETITIONER’S MOTION FCR 1904 Third Ave., Suite 1030
PRELIMINARY TNJUNCTION - 3 Seattle, WA 98101

Phone; (206) 623-0900
Fax: (206) 623-1432
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£ Caution
As of: February 23, 2017 3:19 PM EST

Howell Educ. Ass'n MEA/NEA v. Howell Bd, of Educ.

Court of Appeals of Michigan
January 26, 2010, Declded
No. 288977

Reporter

287 Mich. App. 228 *, 788 N.W.2d 495 **; 2010 Mich. App. LEXIS 143 ***; 30 |ER. Gas. {BNA) 594: 188 L.R.R.M. 2054

HOWELL EDUCATION ASSOCIATION MEA/NEA,
DOLG NORTON, JEFF HUGHEY, JOHNSON
MCDOWELL, and BARBARA CAMERON,
Plaintiffs/Counter-Defendants/Appeliants, v HOWELL
BOARD OF EDUCATION and HOWELL PUBLIC
SCHOOLS, Defendants/Appellees and CHETLY
ZARKOQ Intervenor/Counter-Plaintifff/Appellee.

Subsequent History: Motion granted by Howell Educ.
Ass’n MEA/NEA v. Howell Bd. of Educ., 781 N.W.2d
307, 2010 Mich. LEXIS 832 (Mich., 2010}

Leave to appeal denled by, Motion granted by Howell
FEduction Ass'n MEA/NEA v. Howell Bd, of Educ., 2010
Mich. LEXIS 2608 (Mich., Dec. 29, 2010)

Prior History: [**]Livingston Cirouit Court. LC No.
07-22850-CK.

Core Terms

e-mall, public record, technology, officlal function, public
body, communications, trial court, employees,
exemption, documents, captured, teachers, computer
system, disclosure, retention, defendants’, users,
requests, Schools, privacy, summary disposition,
agency record, text message, instructional, negotiations,
bargaining, electronic, mailboxes, calendar, township

Case Summary

Procedural Posture

Plaintiffs, teachers and a union, brought a “reverse”
action under the Freedom of Information Act (FOIA),
MOCL 15231 ef seq., against defendants, a board of
education and a public school system, after intervening
defondant requestor sought certain e-mails. The
Livingston Clrcuit Court (Michigan) granted summary

judgment to defendants and dismissed the action.
Plaintiffs appealed.

Overview

The teachers were all unlon officlals. The appeal was
limited to the question of whether the trial court properly
conciuded that all e-mails generatled through
defendants’ e-mail system that were retained or stored
by defendants were public records. The court stated that
in order for the documents to be public records under
MCL 15.232(e}), they had to have been stored or
retained by defendants In the performance of an official
function. The retention of the e-malls here was nothing
more than a blanket saving of all Information captured
through a back-up systern that did not distinguish
between e-mails sent pursuant fo educational goals and
those sent by employees for personal reasons. The
back-up system did not constitute an “officlal function”
sufficient to render the personal e-mails public records
subject to the FOIA. Next, the e-malls involving intemal
union communications were personal e-mails. They did
not Involve teachers acting in their officlal capacity as
public employees, but in their personal capacity as
union members or leadership. The release of those e~
malls would only reveal information regarding the affairs
of a labor crganization, which was not a public body.

Outcome

The court reversed the trial court's decision, It remanded
the case for further proceedings consistent with its
opinion.

LexisNexis® Headnotes

Administrative Law > Governmental Information > Freedom
of Information > Reverse Freedom of Information Act
Actlons

Katle Hayden




287 Mich. App. 228, *228; 789 N.W.2d 495, **495; 2010 Mich. App. LEXIS 143, ***1

HN1[®] A reverse claim under the Freedom of
Information Act (FOIA), MCL 15.231 et seq., is one
where a party seeks to prevent disclosure of pubiic
records under the FOIA.

Civil Procedure = Appeals > Summary Judgment
Review > Standards of Review

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Goversiments > Legislation > Interpretation

HNZE&] An appeliate court reviews de novo both issues
of statutory interpretation and a trial court's decislon to
grant summary disposition,

Administrative Law > Governmental Information > Freedom
of Information > General Overview

Administrative Law > ... > Freedom of
Infarmation » Methads of Disclosure > Public Inspection

HN3iE] Consistent with the legistatively stated public
purpose supporting the act, the Michigan Freedom of
Information Act, MCL 15,231 ef seq., requires disclosure
of the public records of a public body to persons who
request to inspect, copy, of recelve copies of those
requested public records. MCL 15.232(d)(fi}. A "public
record" is "a writing prepared, owned, used, in the
possession of, or retained by a public body in the
performance of an official function, from the time it is

created." MCL 15.232(s}.

Administrative Law > Governmental Information > Freedom
of Information » General Overview :

M[:l’i.] There is a statutory clause reading "from the
time it is created" found In the definition of "pubiic
recard” in MCL 18.232(s), The Coutt of Appeals of
Michigan does not construe this clause as requiring that
a writing be owned, used, in the possession of, or
retained by a public body In the performance of an
official function from the time the writing is created in
order to be a public record, A writing can become 2
public record after its creation. The court understands
the phrase "fram the time it is created"” to mean that the
ownership, use, possession, or retention by the public
body can be at any peint from creation of the record
onward,

Page 2 of 10

Administrative Law > Governmental Information > Freedom
of Information > General Overview

_!-_lﬂé[.‘?’.] Mere possession of a record by a public body
does not render the record a public document. Rather,
the use or retention of the document must be in the
performance of an official function. MCL 15.232(e}.

Administrative Law > .., » Freedom of
Information > Defenses & Exemplions From Public
Disclosure > General Overview

mm&l;] Unofficial private writings belonging solely to an
individual should not be subject te public disclosure
merely because that individual is a state employee. The
same is true for all public body employees.

Adminisirative Law > Governmental Information > Freedom
of Information = General Overview

ﬁ&[;@:] Federal court decisions regarding whether an
ftem is an "agency record" under the federal Freedom of
Information Act are persuasive in determining whether a
record is a "public record" under the Michigan Freedom
of Infermation Act, MCL 15.231 et seq.

Administrative Law > Governmental Information > Freedom
of Information > General Qverview

Adminisirative Law > ... > Freedom of
Information > Defenses & Exempfions From Public
Disclosure > General Overview

HN8IE] MCL 15.243(1)(a} provides that public records
may be exempt from disclosure where they contain
information of a personal nature if public disclosure of
the infarmation would constitute a clearly unwarranted
invasion of an Individual's privacy. The question whether
@ writing is a public document or a private one not
involved in the performance of an official function Is
separate and distinct from the question whether the .
document falls within the so-called "privacy exempticn.”
Impticit in this statement is that some documents are not
public records because they are private while other
docurments are public records but will fall within the
privacy exemption.

Katie Hayden
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Administrative Law > ... > Freedom of
Information > Defenses & Exemptions Frem Public
Disclosure > General Overview

Adminisirative Law > ... > Freedom of
Information > Defenses & Exemptions From Public
Disclosure > Medical & Personnel Files

Computer & Internet Law > Privacy & Securfly > General
Ovarview

Edueation Law > Faculty & Staff > General Ovarview

ﬂ_@[é’.] Personal information that falls within privacy
exemption includes home addresses and telephone
nimbers. Thus, when someone makes a request for an
employee's personnel file under the Freedom of
Information Act (FOIA), MCL 15231 et seq., the
personnel file is a public record, but the employee's
home address and telephone number may be redacted
because they are subject to the privacy exclusion in
MCL 15.243(1)(a). The employee's home address and
telephone number are examples of private information
contained within a public record. In contrast, an e-mail
sent by a teacher to a family member or friend that
involves an entirely private matter such as carpooling,
childcare, lunch or dinner pians, or other personal
matters, is wholly unrelated to the public body's official
function. Such e-mails simply are not public records.

Administrative Law > Governmental Information > Freedom
of Information > General Overview

Computer & internet Law > Privacy & Security > General
Overview '

M[;.‘;] The Court of Appeals of Michigan is not
persuaded that a public employee's misuse of the
technology resources provided by their employer, by
sending private e-mails, renders those e-mails public
records.

Administrative Law > Governmental Information > Fresdom
of Information > General Overview

_H_A_ﬂi[m’l;'-] The case law Is clear that purely personal
documents can become public documents based on
how they are utilized by public bodies. However, it is
their subsequent use or retention In the performance of
an official function that rendered them so.

Administrative Law > Governimental Information > Freedom
of Information > General Qverview

HN12:%] The underlying policy of the Freedom of
information Act (FOIA), MCL 15.231 et seq., is to inform
the pubtic regarding the affairs of government and the
official acts of public employees. MCL 16.231(2). The
purpose of FOIA must be considered in resolving
ambiguities in the definition of "public record.”

Administrative Law > Govemnmental Information > Freedom
of Information > General Overview

Computer & Internet Law > Privacy & Securlty > General
Overview

HN133] The Freedom of information Act, MGL 15,231
et seg., was not intended to render all personal e-mails
public records simply because they are captured by the
computer system’s storage mechanism as a matter of
technological convenience.

Counsel:

Judges: Before: CAVANAGH, P.J., and FITZGERALD
and SHAPIRO, JJ.

Opinion

[*231] [*497] PER CURIAM.

Plaintifis appeal as of right the trial court's grant of
summary disposition to defendants and dismissal of
their "reverse" Freedom of Information Act (FOIA), MCL
15.231_ef seq., action. 1 We reverse and remand for
further proceedings consistent with this opinion. While
we believe the issue in this case is one that must be
resolved by the Legislature, and we call upon the
Legislature to address it, we conclude that under the
FOIA statute the individual plaintiffs' personal e-mails
were not rendered public records solely because they
were captured in a public body's e-mail system's digital
memory. Additionally, we conclude that mere violation of
an acceptable use policy barring personal use of the e-

1 ﬁM["‘i"} A "reverse FOIA" dlaim is one where a parly
"seekls] fo prevent disclosure of public records under the
FOIA." Bradley v Saranac Communily Sch Bd of Ed, 455 Mich
285, 290; 565 NW2d 650 (1897},
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mail system--at least one that does nol expressly
provide that e-mails are subject to FOlA~does not
render personal e-mails public records subject to FOIA.

I. FACTUAL AND PROCEDURAL BACKGROUND

In March 2007, the intervenor, Chetly [**2] Zarke,
began submiting a series of FOIA requests to
defendant Howell Public Schools {HPS), including
requests for all e-mail beginning January 1, 2007, sent
to and from three HPS teachers: plaintiffs Doug Norton,
Jeff Hughey, and Johnson McDowell. During that time,
each of these teachers was also a member and officlal
for plaintiff Howell Education Association, MEA/NEA
(HEA), Norton was president, Hughey was vice
president for bargaining, and McDowell was vice
president for grievances. After the filing of this lawsuit,
Zarko also requested all e-mall sent to or from plaintiff
Barbara Gameron that was to or from Noirton, McDowell,
[*232; and Hughey. Cameron is the UniServ Director
employed by the Michigan Education Association fo
provide representational services to the HEA. The
requesis were apparently made in the context of heated
negotiations for a new collective [**488] bargaining
agreement that were being reperted in the local media.

The HEA objected to having to release union
communications sent between HEA leaders or between
HEA lsaders and HEA members and took the position
that, to the extent the e-malls addressed union matters,
they were not "public records” as defined under FOIA.
The HEA aslked [**3]counsel for HPS to confirm
whather the internal union communications of Norton,
Hughey, and McDowell would be treated as non-
disclosable. Counsel for HPS noted that there was no
reported caselaw regarding whether personal e-malls or
internal  union communications maintained on the
computer system of a public body were public records
subject to disclosure under FOIA and suggested a
“friendly lawsuit" to determine the applicability of FOIA
to the e-mail requests made by Zarko.

Plaintiffs filed their complaint in May 2007 agalnst HPS
and defendant Howell Board of Education requesting a
declaratory judgment that: (1) personal e-mails and e-
mails pertaining to union business are not "public
records” as defined by FOIA; (2) that the collective
bargaining e-mails were exempt pursuant to MCL
15.243(1){m); and (3) that the e-mails containing legal
advice were exempt pursuant to MCL 15 .243(1){q).
Plaintifis also requested an injunction to prevent the
release of the documents untit the issues could be
resolved, A temporary resiraining order (TRO) was

entered on May 7, 2007. Following a show cause
hearing, Zatkae was permilled fo intervene as an
intervening defendant and counter-plaintiff, the TRO
was extended [**4] [*233] "until further notice," and the
parties agreed to organize all the e-malls for an in
camera review. The parties were directed to release all
uncontested e-mails and to deliver to the court all e-
mails they contended were either not public records, or
were subject to an exemption under FOIA.

The trial court appointed a special master to review
approximately 5,500 e-mails. 2 At the same time,
plaintifis Informed the trial court that they were
withdrawing their request to defendants that an
exemnplion under MCL 15.243(1)(m} be asserted
regarding e-mail sent between one or more plaintiffs
and the school administration. Dsfendants then
released those e-mails to Zarko.

Defendants moved for summary disposition in July
2008, arguing that plaintiffs lacked standing to prevent
disclosure because all the documents were public
records and only defendants had the authority to assert
the exemplion provisions of MCL 15.232. Defendants
also argued that the trial court could not grant reltef to
Hughey given that his e-mail had already [***5] been
released and could not grant relief as to any e-mail from
the other plaintifis to which Hughey was a parly
because that e-mail was "no longer secret.” Defendants
argued that any exemption under MCL 15.243(1}{m)
was inapplicable because the collective bargaining
agreement had already been reached. Thus, there could
he no harm to the collective bargalning negotiations, as
the negotiations had concluded. Finally, defendants
argued that plaintiffs were not entitled to Injunctive relief
because thay could not show irreparable harm.

[*2341 The trial court held a hearing on defendants'
motion for summary disposition. As to the injunction, the
trial court concluded that plairtiffs lacked standing to
[**499] assert the claim. As to the claimed exemptions,
the frial court concluded that those issues were mool
"hecause the disputed emalls have been released {o the
intervenor,” resulting in a lack of an actual controversy.
Finally, the trial court concluded that "any emails
generated through the District's email system, that are
retalned or stored by the district, are indeed 'public
records' subject to FOIA. . . ." Plaintiffs now appeal.

2 These emalls did not include any to or from Hughey. On May
2, 2007, before the suit was filed, the review of these e-mails
was completed and defendants released the e-malls to Zarko.
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Il. STANDARD OF REVIEW

The issue before us is one [*6]of statutory
interpretation and arises in the context of a summary
disposition motion. HN2[F] We review de novo both
issues of statutory interprefation and a ftrial court's
decision to grant summary disposition. Mich Federation
of Teachers v Univ of Mich, 481 Mich 657, 664; 753

NW2d 28 (2008).

I, ANALYSIS

The issue before us requires us to consider the
application of the FOIA statute, adopted in 1977 and last
amended in 1997, in the context of foday's ubiquitous e-
mall technology. This is a challenging issue and one
that, as we noted at the outset, we believe is best left to
the Legislature because it is plainly an issue concerning
social policy. Unfortunately, until the Legislature makes
its intention clear by adopting statutory language that
takes this technology into account, we must attempt to
discern, as best we can given the tools available to us,
what the intent of the Legislatlure would have been
under the circumstances presented by this technology
that it could not have foreseen. Gf. Denver Publishing
Co v Bd of Co Comm'ts of Arapahoe Colorado, 121 £3d
190, 181-192 r*2351 {Colo, 2005). We find ourselves in
the situation akin to that of a court being asked to apply
the laws goveming transportation adopted [**7]in a
horse and buggy world to the world of automobiles and
alr transportation.

HN3(F) "Consistent with the legislatively stated public
policy supporting the act, the Michigan FOIA requires
disclosure of the 'public recordis]' of a ‘public body' to
persons who request to inspect, copy, or receive copies
of those regtiested public records.” Mich Federation of
Teachers, 481 Mich at 664-665 1t Is undisputed that
defendants are public bodies, MCL_15.232(d)(ii). A
"nublic record” is "a writing prepared, owned, used, in
the possession of, or retained by a public body in the
performance of an official function, from the time 1t is
created.” ¥ MCL 15232(e). Plaintiffs have specifically

3 Although unnecessary for the resolution of this case, we wish
to address the suggestion of amicus curiae Mackinac Genter
for Public Policy that the “it" in the clause "from the time it is
created” refers fo the public body. The amicus asserts that
interpreting the "it" as a writing would cause the overruling of
Detrait News, Inc v Detroit, 204 Mich App 720: 516 NW2d 151
{1994). [***8] However, this ignores that Defroif News
explicitly interpreted the "it" as meaning a writing:

fimited their appeal to whether the trial court properly
concluded that all e-mails generated through
defendants' e-mail system [*500] that are retained or
stored by defendants are public records subject to
FOIA, 4

[*238] The trial court determined that the personal e-
mails are public records because they are “in the
possession of, or retained by" defendants. See MCL
15.232(e). However, HN5{¥] "mere possession of a
record by a public body" does not render the record a
public document, Defroit News, inc v Detroif, 204 Mich
App 720, 724; 516 NW2d 151 (1994}, Rather, the use or
[**9] retention of the document must be "in the
performance of an official function." See id. af 725, MCL
15.232{e). For the e-mails at issue to be public records,
they must have been stored or retained by defendants
in the performance of an official funaction,

Defendants argue that retention of electronic data is an
official function where it is required for the operation of
an educational institution, cliing Kestepbaum v _Mich.
State Univ, 414 Mich 510; 327 NW2d 783 (1982). °
However, the lead opinion in Kesfenbaum "accept{ed]
without deciding” that the electronic data at issue was a
public record. /d. at 522 (FITZGERALD. J.). Only Justice
RYAN's opinion addressed the issue of “an official
function." Id. at 538-539 (RYAN, J.). Justice RYAN
concluded that the magnetic tape involved, which was
the school's purposefufly created and retained record of
student names and addresses, was, in fact, "prepared,
owned, used, processed, and retained by the defendant
public body ‘In the performance of an official function™
because the university could not have functioned

The city relies on the _HM[?] statutory clause *from the
time it is created" found in the definition of public record.
We do not construe tis clause as requiring that a writing
be "owned, used, in the possession of, or retained by a
public body in the performance of an officfal function”
from the time the writing is created in order to be a public
record. A writing can become a public record after its
creation. We understand the phrase "from the time it Is
creatad" to mean that the ownership, use, possession, or
retention by the public bady can be at any point from
creation of the record onward. [fd._at 725

Accordingly, we refect the suggested interpretation.

4Thus, we are not ruling on whether any exemptions apply or
who has the standing to argue them.

5 Kestenbaum was a three to three decision and has no
malority opinion.
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“without such a list of students." Id. af £39.

in the present case, defendants [**10]can function
without the personal e-mail. There is nothing about the
personal e-mail, given that by their very definition they
have nothing to do with the operation of the schools,
which indicates that they are required for the operation
of an [*237] educational institution. Thus, we decline to
conclude that they are equivalent to the student
information at issue in Kestenbaum. Furthermare, HNG[
"F] "unofficial private writings belonging solely to an
individual should not be subject to public disciosure
merely because that individual is a state employee." /d.
We believe the same is true for all public body
employees. Absent specific legislative direction to do so,
we are unwilling to judicially convert every e-mail ever
sent or received by public body employees into a public
record subject to FOIA.

Defendants offer a simple solution approach to this
puzzie, which is to simply say that anything on the
school's computer system is "retained" by the school
and therefore subject to FOIA. However, the school
district does not assert that ifs back-up system was
purposely designed to retain and store personal e-mail
or that personal e-mail has some official function. It
appears that the system is intended to retain [**11} and
store e-mail relating to official functions, but that it is
simply easier technologically to capture all the e-mail on
the system rather than have some mechanism to
distinguish them, We do not think that because the
technolegical net used to capture public record e-mail
also automatically captures other e-mails we must
conclude that the other e-mails are public records. 8
[*601] To rule as defendants request would essentially
render all personal e-mall sent by governmental
employees while at work subject to public release upon
request. We conclude that this was riot the intent of the
Legislature when it passed FOIA.

[+238] E-mall has in essence replaced mailboxes and
paper memos in government offices. Schools have
traditionally, as part of their function, provided teachers
with mailboxes in the school's main office. However,
[*121we have never held nor has it even been

& ndeed, we should nat presume that the question would even
end with personal e-mail sent on government computers. At
oral argument, defendants would not concede that employees’
personal e-mail would not be subject to FOIA even if the
employees sent It on thelr personal laptop computers if,
because the laptops used a government wireless system, the
e-mall was captured and retained.

suggested that during the time those letters are
“retained"” in those school mailhoxes they are
automatically subject to FOIA. Now, instead of physical
mailboxes, we have e-mail. However, the nalure of the
technology is such that even after the e-maill letter has
been "removed from the mailbox" by its recipient, a
digital copy of it remains, possibly in perpetuity. This
effect is due solely to a change in the technalogy being
used and, absent some showing that the retention of
personal email has some official function other than the
retention itself, we decline to so drastically expand the
scope of FOIA. We do not suggest that a change in
technology cannot be a part of the circumstances that
would result in a significant change in the scope of a
statute. However, where the change in technology is the
sole factor, we should be very cautious in expanding the
scope of the law.

This position is consistent with federal cases interpreting
whether an item is an "agency record” under the federal
FOIA. 7 in Bioomberg, LP v Securities & Exch Comm,
357 F Supp 2d 156 (DDC, 2004), the court determined
that the electronic calendar far the chairman of the
Securities and Exchange Commission (SEC) was not an
"agency record." fd. at 164, [**13] This was true even
though the calendar included both personal and
business appointments and "the calendar was
maintained on the agency computer system [*239] and
backed-up every thity days . . . ." /d. The plaintiff had
argued thal the backing-up process integrated the
calendar into the ageney record system. Jd. The SEC
countered that employees were "permitted 'limited use
of gavernment office equipment for personal needs"
and that the routine back-up system did "not distinguish
between personal and SEC  business-related
documents." fd. In making its determination, the court
reiterated that "'employing agency resources, standing
alone, is not sufficient to render a document an "agency
record.” /d. (citation omitted). 8

7 ﬂ_\fg["?] *Federal court decisions regarding whether an item
is an 'agency record” under the federal FOIA are persuasive in
determining whether a record is a 'public record’ under the
Michigan FOIA." MacKenzie v Wales Twp, 247 Mich App 124,
129 n 1; 635 NW2d 335 (2001},

8We note that the United States Supreme Court has granted
certiorari In the case of Cify of Onfario, California v Quon,

Us. L 130 S, Ct 1011, 175 L. Ed. 2d 617 (2009). While
that case involves an issue of privacy raised by new
communications [**14] technology, it is unlikely to have any
beating on this case. In Quon, the city had an informal palicy
of allowing its employees {o use their city-supplied pagers for

Katie Hayden




Page 7 of 10

287 Mich, App. 228, *239; 789 N,W.2d 485, **501; 2010 Mich. App. LEXIS 143, ***14

[*502] The e-mails in the present case are analogous
to the electronic calendar and other perscnal uses of
SEC office equipment. Defendants' storage and
retention of personal e-mails is a byproduct of the fact
that all e-mall is electronically retained, regardiess of
whether it was personal or business-related. We are not
persuaded that personal e-mails are rendered “public
records" under FOIA merely by use of a public body's
computer system to send or recelve those e-mails or by
the automatic back-up system that causes T***15]the
public body to "retain” those e-malls.

Contrary to Zarke's position, our determination that
personal e-mails are not public records does not render
[*240] MCL 15.243(1)(a) nugatory. HNSIT] MCL
16.243(1)fa) provides that public records may be
exempt from disclosure where they contain
"[iinformation of a personal nature if public disclosure of
the Information would constitute a clearly unwarranted
invasion of an individual's privacy.” As Justice RYAN
noted in his opinion in Kestenbaum, 414 Mich af 539 h
6, "[the question whether a wiiting is & 'public
document’ or a private one not involved ‘in the
performance of an official function' is separate and
distinct from the question whether the document falls
within the so-called 'privacy exemption’ . . . ." Implicit in
this statement is that some documents are not public
records because they are private while other documents
are public records but will fall within the privacy
exemption.

For example, H_NQ[?'] personal information that falls
within this exclusion indudes home addresses and
telephone numbers. Mich Federalion of Teachers, 481
Mich at 677. Thus, when scmeone makes a FOIA
request for an employee's personnel file, the persennel
fila is a public record, [**16] Bradley v Saranac
Community Sch Bd of Ed, 455 Mich 285, 288-289; 565
NW2d 850 (19973, but the employee’s home address
and telephone number may be redacted because they
are subject to the privacy exclusion in MCL
15.243(1){a). The employee's home address and
telephone number are examples of private information

personal tex! messaging provided the employes pald the extra
cost of service. Quon v Arch Wiraless Operating Co. Inc, 529
£.3d 892, 897 {2008), Despite assurances that the city would
not review the contents of the personal text messages, the city
did so and an employee brought an action claiming viclation of
his Fourth Amendment right to be protected against
unreasonable searches and seizures. Jd. af 897-898, Because
Quon involves the Fourth Amendment and not FOIA, It Is
unlikely to answer the question now before us.

contained within a public record, In confrast, an e-mail
sent by a teacher to a family member or friend that
involves an entirely private matter such as carpooling,
chlldcare, lunch or dinner plans, or other personal
matters, is wholly unrelated to the public body's official
function. Such e-mails simply are not public records.

We recognize that the present case is distinguishable
from Bloomberg, where limited use of the office
equipment [*241] for "personal needs" was expressly
permitted, because defendants' employees have no
such permission. Before logging into defendants'
computer system, users are greeted by the following
statement:

This is a Howell Public Schools computer system.
Use of this system is governed by the Acceptable
Use Policy which may be viewed at
htp:fwww. howellschools. com/aup. himf.

All data contained on any school compliter system
is owned by Howell Public Schools, and [**17] may
be monitored, intercepted, recorded, read, copled,
or captured in any manner by authorized school
personnel, Evidence of unauthorized use may be
used for administrative ar criminal action.

By logging into this sysfem, you acknowledge your
consent ta these terms and conditions of use.
[Emphasis added.]
Defendants’ acceptable use policy provides, in relevant
part:

Howell Public Schools provides technology in
furtherance of the educational goals and mission of
the District. As [*503] part of the consideration for
making technology avallable to staff and students,
users agree to use this technology only for
appropriate educational purposes, . ..

® %X

Email is not considered private communication. It
may be re-posted. It may be accessed by otherts
and is subject to subpoena. School officials reserve
the right to monitor any or all activity on the district's
computer systemn and to Inspect any user's email
files. Users should not expect that their
communications on the system are private.
Confidential information should not be fransimitted
via email,

* &

Appropriate use of district technology is defined as
a use io further the instructionat goals and mission
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of the district. [242] Members should consider
[**18]any use outside these instructional goals
and mission constitutes potential misuse.. ...
Members are prohibited from . . . [ulsing fechnology
for personal or private business, . . . or political
lobbylng . . ..

Defendants argue that their acceptable use policy
notified users that personal e-mail was subject to FOIA,
We disagrea. Although the use policy cerfainly gives
notice to the users that schoo! officials may look at their
e-mail, and that the documents could be released
pursuant to a subpoena, it in no way indicates that
users' e-mail may be viewed by any member of the
public who simply asks for it. Thus, we conclude that the
public employess' agreement to this acceptable use
policy did not render their personal e-mail subject to
FOIA.

Furthermore, HN')‘D[?] we are not persuaded that a
public employee's misuse of the technology resources
provided by defendants, by sending private e-mails,
renders those e-mails public records. The acceptable
use policy makes clear that "[a]ppropriate use of district
technology is defined as a use to further the
instructional goals and mission of the district” An
employeg’s use of a public body’s technology resources
for private communication is clearly [**9]not in the
furtherance of the instructional goals of the public body.
Although this is an inappropriate use that could subject
the employee to sanction for violation of the policy, the
violation does not transform personal communications
into public records. Indeed, the fact that the
communication is sent in violation of the use policy
militates in favor of the conclusion that the e-mail is not
a public record because it falls expressly outside the
performance of an official function, i.e. the furtherance
of the instructional goals of the district.

[*243] Our reasoning is also consistent with Walloon
Lake Water Sys. Inc v Meirose, 163 Mich App 726, 730;
415 NWad 292 (1987). In Walloon, a lelter was sent to
the township supervisor that "periained in some way to
the water system provided by plaintiff to part of the
township." Id._af 728. The letter was read aloud at the
township board's regularly scheduled meeting. fd. at
729. The plaintiff subsequently sought a copy of the
letter under FOIA, but the township refused to provide it,
claiming it was not a public record. fd. This Court
concliuded that the letter was a public record because,
"orice the letter was read aloud and incorporated into
the [*+20] minutes of the meeting where the township

conducted its business, it became a public record. 'used
... in the performance of an official function.™ Id. at 730.
[#504] Thus, HNT1[F] the caselaw is clear that purely
personal documents can become public documents
based on how they are utilized by public bodies.
However, it is their subsequent use or retention "in the
performance of an official function” that rendered them
so. In the present case, the retention of the e-mail by
defendants on which the trial court relied was nothing
more than a blanket saving of all Information captured
through a back-up systemn that did not distinguish
petween e-mail sent pursuant to the district's
educational goais and that sent by employees for
personal reasons. The back-up system did not
constitute an "official function” sufficient to render the e-
mails public records subject to FOIA. See Blogmberg
357 F Supp 2d af 164.

In reaching our decision, we have also considered two
unpublished cases in which our Court has addressed
issues that may be relevant These cases are not
precedential authority. However, given the limited
published caselaw on the issue and the issue's
significance, we have reviewed them for guidance.
#2411 In WDG Investment Co v Mich. Dep't of Mgt &
Budget, unpublished opinion [“244] per curiam of the
Court of Appeals, issued October 25, 2002 (Docket No.
229850), a rejected bidder on a government project
sued the state Department of Management and Budget
(DMB), alleging fraud in the manner in which the bid
was awarded. A second counf in the action sought
praduction, under FOIA, of the individual notes written
by bid reviewing board members concerning the bids,
The DMB asserted that it had no obligation to provide
the notes because they were "personal” and not kept in
the DMB files. This Court held thal the notes were public
records, We specifically noted that the defendants' use
of the word "personal” was undefined and vague, stating
“[ilt is not at all clear from the record what defendants
mean by 'personal' notes. We thersfore decline to
address this argument af this time." Id,, slip opp 7, n 4.
Thus, the case can offer only limited guidance.
However, to the degree it is helpful, it indicates thal
individual notes taken by a decisionmaker on a
governmental issue are still public records when they
were taken in furtherance of an officlal function. This
does not suggest, however, that notes sent from one
governmental employee to ancther [***22]about a
matter not in furtherance of an officka! function are also
public records. ‘

A similar approach was followed in Hess v Cily of
Saline, unpublished opinion per curlam of the Court of
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Appeals, issued May 12, 2005 (Docket No, 260394),
which involved the use of video cameras fo record a city
council meeting. At some point, the council adjourned
but the video camera was not turned off and it recorded
conversations amony city staffers who remained in the
council chambers talking for some time after the councll
members had left. A copy of the videotape of the
staffers’ postmeeting conversations was sought under
FOIA. We held that "the unedited videotape was not a
public record. . . . [as] no official city business was
[*245] conducted during that time" despite the fact that
the city retained the unedited fape. /d., unpub op at 2.
The inadvertent taping of the conversations in Hess was
due to hurnan error in forgetting to turn off the recorder.
The “taping” of the personal e-mail in this case was
similarly inadvertent because, as a result of the nature
of the capture technology, the recorder can never be
turned off.

This is nof o say that personal e-maiis cannot become
public records. For example, were a teacher fo
231 be subjected to discipline for abusing the
acceptable use policy and personal e-malils were used
fo [*s505] support that discipline, the use of those e-
mails would be related to one of the scheal's official
functions—the discipline of a teacher-and, thus, the e-
mails would become public records subject to FOIA.
Thie is consistent with Detroif Free Press, fne v Defroit,
480 Mich 1079; 744 NW2d 667 (2008). It is common
knowledge that underlying that case was a wrongful
termination lawsuit that resutted in @ muiti-million doliar
verdict against the city of Detroit. During the course of
the lawsuit and subsequent setflement negotiations,
certain text messages became public, which had been
sent between the Detroit mayor and a staff member
through the staff member's city-issued mobile device.
The text messages indicated that the mayor and the
staff member had committed perjury. Two newspapers
filed FOIA requests for the settlement agreement from
the wrongful termination trial, along with various other
documents. Our Supreme Court found no efror in the
trial court's determination that the settlement agreement
was a public record subject to disclosure under FOIA.
Id. However, the Supreme Court did not [**24] rule that
the text messages themselves were public records. The
Court's order denying leave to appeal contains no
referance to text messages. Rather, ['246] the order
indicated that the documents setling forth the settlement
agreement were subject to FOIA, /d.

Having determined that the personal e-mails are not
“public records" subject to FOIA, the next question Is
whether g-mails involving "intermnal union

communications" @ are personal e-mails. We conclude
that they are. Such communications do not involve
teachers acting in their official capacity as public
employees, but in their personal capacity as HEA
members or leadership. Thus, any e-mail sent in that
capacity is personal. This holding is consistent with
HN12[%] the underlying poficy of FOIA, which s to
inform the public "regarding the affairs of govemnment
and the official acts of . . . public employees . . . ." MCL
15.231(2). See Walloon, 163 Mich App at 73Q (holding
that the purpose of FOIA "must be considered in
resolving ambiguities in the definition of public record"}.
The release of e-mail involving internal union
communications would only reveal information regarding
the affairs of a labor organization, which is not a public
body.

V. CONCLUSION

This is a difficult guestion requiring that we apply a
statute, whose purpose is {o render government
transparent, to a technology that did not exist in reality
(or even in many people’s imaginations) at the time the
statute was enacted and that has the capacity to make
"ransparent” far more than the drafters of the statute
could have dreamed. When the statute was adopted,
[<247] personal notes hetween employees were simply
thrown away or taken home and only writings related to
the entity's public function were retained. Thus, we
conclude that HNT3[F] the statute was not intended to
render all personal e-mails public records simply
because they are captured by the computer system’s
storage mechanism as a matter of technclogical
convenience.,

" Accelerating communications technology has greatly

increased tension between the value [**26]of
governmental transparency and that of personal privacy.
As we stated at the outset, the ultimate decision on this
[*508] Important issue must be made by the
Legislature and we invite it to consider the question.
However, on the basis of the statute adopted in 1977,
the taechnology that existed at that time, and the caselaw
available to us, we conclude that the trial court erred in

oW define "internal union communications® [**26] to mean
tiose communications sent only belween or among HEA
members and leadership, involving union, business or
activities, including contract negotiation, grievance handling,
and voting. Any e-mail Invalving these fopics that is sent to the
district is no longer purely between or among HEA members
and leadership and, therefore, does not fall under this
category.
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its conclusion that all e-mails captured in a government
e-mail computer storage system, regardless of their

purpose, are rendered public records subject to FOIA.
10

We reverse and remand for further proceedings
consistent with this opinion. We do not retain
jurisdiction. Ne costs, a public question being involved.

fsf Mark J. Gavanagh
/s/ E. Thomas Fitzgerald

/s{ Douglas B, Shapiro

End of Dacument

10 Although the question is not before us, we note that an e-
mail transmitied in performance of an official function would
appear to be a public record under FOIA,
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Prior History: [*1] Appeal from the United States
District Coutt for the District of Columbia, 92cv00873.

Core Terms

agency record, correspondence, renomination,
documents, Exemption, district court, fax, recipients,
summary judgment, letters, disclosure, materials,
privacy, records

Case Summary

Procedural Posture

Appellant requester sought review of the order from the
United States District Court for the District of Columbia,
which denied the requester's action for the production of
documents under the Freedom of Information Act and
granted a summary judgment in favor of appellee
National Laber Relation Board (board),

Overview

The requester filed an action under the Freedom of
Information Act {(FOIA) to obtain from the board
documentary records of the efforts of a board member
to secure her own reappointment. The district court
denied the requester's action for the production of
documents and granted a summary judgment in favor of
the board. On appeal, the requester contended that the
district court erred in ruling that the decuments were nat
agency recerds, The court affirmed the order granting a
summary judgment in favor of the board and held that
the documents requested were not "agency records”
and were exempt from disclosure under the FOIA. The
poard member's documents and correspondence
relating to her renomination were personal records, and
not agency records within the meaning of the FOIA.

Outcome
The court affirmed the order which granted a summary

Judgment in favor of the board in the requester's action

under the Freedom of Information Act.

LexisNexis® Headnotes

Administrative Law > ... > Enforcement > Judicial
Review > Standards of Review

Civil Procedure > Appeals > Summary Judgment
Review > General Overview

Civil Procedure > Appeals > Summary Judgment
Review > Standards of Review

Civil Procedure > ... > Summary Judgment > Entiflement as
Maiter of Law = General Overview

Civil Procedure > Appeals > Standards of Review > De
Novo Review

HN1{;§£] The appellate court reviews orders granting
sumimary judgment de novo.

Civil Procedure > ... > Summary Judgment > Entiflement as
Matter of Law > General Overview

Civil Procedure > ... > Summary Judgment > Supporting
Materiais > General Overview

m[;%.] Summary judgment may be granted on the
basls of agency affidavits if they contain reasonable
specificity of detail rather than merely conclusory
statements, and if they are not called Into question by
contradictory evidence in the record or by evidence of
agency bad faith.
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Administrative Law > Govemmaerttal Information > Freedom
of Information > General Qverview

Administrative Law > ... > Freedom of
Information = Enforcement > Generat Overview

Administrative Law > Governmental
Information > Recordkeeping & Reporting

m{;’!ﬁ-] Under 5 U.8.C.S. § 552(a}(4)(B}, a disclosure
action under the Freedom of Information Act will lie only
on a showing that an agency has {1) improperly; (2}
withheld; (3) agency records.

Administrative Law > Governmental Information > Freedom
of Information > General Overview

Administrative Law > Governmental
Information > Recordkeeping & Reporting

Governments > Legislation > Overbreadth

M.‘!:] The term "agency records” is not so broad as to
include personal materlals in an employee's possession,
sven though the materials may be physically located at
the agency. Nor does the statute sweep into the
Freedom of Information Act's reach personal papers that
may relate to an employee's work but which the
individual does not rely upon fo perform his or her
duties.

Administrative Law > Governmental Information > Freedom
of Information > General Overview

Administrative Law > Governmental
Information > Recordkeeping & Reporting

ﬁﬂé[.‘!:] An agency employee's creation of a document
can be attributed to an agency depending on the
purpose for which the document was created, the actual
use of the document, and the extent to which the creator
of the document and other employees acting within the
scope of their employment relied upon the document to
carry out the business of the agency.

Adminisirative Law > Governmental Information > Freedom
of Information > General Overview

Adminisirative L.aw > Governmental
information > Recordkeeping & Reporting

HN6[F] The mere fact that the document in question

relates to the business of the agency does not by itself
render il an agency racord.

Administrative Law > Governmental Information > Freedom
of information > General Overview

Administrative Law > Governmental
Information > Recordkeeping & Reporting

HN7IE] A court's primary focus must be on the
substance, rather than the form, of the information
supplied by the government to justify withhalding
raquested information. Accordingly, the materials
provided by the agency may take any form so long as
they give the reviewing court a reasonable basis fo
evaluate the claim of privilege.

Counsel: Hugh L. Reilly argued the cause and filed the
briefs for appeliant.

Martin Mayer Eskenazi, Attorney, National Labor
Relations Board, argued the cause for appellee. With
him on the brief were Linda Sher, Acting Associate
General Counsel, National Labor Relations Board,
Margery E, Lieber, Assistant General Counsel for
Special Litigation, National Labor Relations Board, and
Eric . Moskowitz, Deputy Assistant General Counsel
for Litigation, National Labor Relations Board,

Judges: Before MIKVA, Chief Judge, and WILLIAMS
and SENTELLE, Circuit Judges. Oplnion for the Gourt
filed by Circuit Judge SENTELLE.

Opinion by: SENTELLE

Opinion

[*170] SENTELLE, Circuit Judge: Karl Gallant, a
disappointed FOIA requester, appeals from an order
granting summaty judgment in his action to obtain from
the NLRB documentary records of the efforts of a Board
member to secure har own reappointment. He contends
on appeal that the District Court erred in ruling that the
documents were not agency records, and that certain
information was protected by privacy exemptions under
the FOIA. Because we perceive no error in either ruling,
we affirm.

2] 1. BACKGROUND

In 1991, as her term as a Member of the National Labor
Relations Board (*NLRB" or "Board") was about to
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expire, Mary Miller Cracraft sent lefters and faxes to a
number of individuals in an attempt to secure her
reappointment. Gracraft continued this correspondence
until August, when she failed to be renominated to the
Board. In November, Gallant, Vice-President of the
National Right to Work Gommittee, filed a request with
the NLRB under the Freedom of Information Act
("FOIA™, 5 U.S.C. § 552 (1988), seeking all documents
"pertaining to efforts to secure or support the
renomination of Mary Cracraft io the Board” or
"reflecting the use of Board facilities, eguipment or
vehicles in efforts to secure or support the renomination
of Mary Cracraft.”

The NLRB initially rejected Gallant's request, stating that
the documents in question were either Cracraft's
"nersohal records" (rather than “agency records® for
purposes of the FOIA) or were exempted from
disclosure on privacy grounds under FOIA Exemption 6,
5 U.S.C. § 552(b)(6). When Gallant appealed, the Board
released two letters written by NLRB Chalrman
James [*3] Stephens to individuals in the Office of the
Prasident, urging Cracraft's renomination to prevent any
slowdown in the NLRB's case processing. The Board
also released a copy of the NLRB's fax log, which
recorded a total of 33 faxes sent by Cracraft relating to
her renomination efforts. The hames of the fax
recipients were redacted from the logs on privacy
grounds under FOIA Exemption 6.

On April 10, 1992, Gallant filed a FOIA action in the
United States District Gourt for the District of Calumbia,
On June 19, Gaflant moved for productfon of a Vaughn
Index. T On July 4, the district court denied the motion.
The government then moved for summary judgment on
July 10, 1992. After considering the parties' pleadings
and affidavits from NLRB Chairman Stephens, Cracraft,
Diane Byrd (Stephens's confidential assistant), and
Mitdred Corthen (Cracraft's confidential secretary), the
district court ruled in favor of the Board.

4] The court first ruled that Cracraft's
correspondence relating to her renomination constituted
personal rather than “agency records" [*171] under the
test set out in Tax Analysts v. United Stafes Dept of
Justice, 269 U.S. App. D.C. 315, 845 F.2d 1060, 1069

1The name derives from Vaughn v. Rosen, 157 U.S. App.
D.C. 340, 484 F.2d 820 (D.C. Cir, 1873), cerf. denied, 415
U.S. 977,38 L _FEd, 2d 873, 94 S, Ct. 1564 {1974). A Vaughn
Index is typically a detailed affidavit which summarizes the
documnents withheld by an agency and sets forth why such
documents are exempted from disclosure,

(D.C._Cir._1988}, affd, 492 1.8, 136, 106 L. Ed. 2d 112,
109 S. Ct. 2841 (1989). The court then concluded that
the names of the fax recipients were properly redacted
from the fax logs under FOIA Exemption 6, since
release of the names implicated significant privacy
interests and Gallant had failed to allege a public
interest which outweighed those interests. Gallant
challénges both of these rulings on appeal, arguing that
the district court erred in granting summary judgment for
the NLRB and in denying his motion for production of a
Vaughn Index.

Il ANALYSIS

A

ﬂ!ﬁ[?‘i"] We review orders granting summary judgment
de novo. In the FOIA context this requires that we
ascertain whether the agency has sustained its burden
of demonstrating that the documents requested are not
"agency records” or are exempt from disclosure under
the FOIA. See[**5] § 552(a)(4)(B); Uniled States Dep't
of Justice v, Tax Analysts, 492 U.5. 136, 142 n.3, 106 L.
Ed. 2d 112,109 5. Ct. 2841 (1989). "HNZ[F} Summary
judgment may be granted on the basis of agency
affidavits If they contain reasonable specificity of detall
rather than merely conclusory statements, and if they
are not called info question by contradictory evidence in
the record or by evidence of agency bad faith." Halperin
v, CIA, 203 US. App. D.C. 110, 629 F.2d 144, 148
{D.C. Cir._1980); see also McGehee v. CIA,_ 225 U.S.
App. D.C. 205 697 F.2d 1095, 1102 (D.C. Cir. 1983).

As we noted above, the government submitted affidavits
from NLRB Chairman Stephens, Cracraft, Diane Byid,
and Mildred Corthon in support of its motion for
summary judgment. The affidavits stated that Cracrat
composed the renomination correspondence herself,
although she showed the documents to several
colleagues at the NLRB for suggestions and review.
Once she or her staff had completed typing or wriing
the correspondence, it was generally sent out via first
class mail; [*6] some on personal stationery, some on
NLRB letterhead, some at Cracraft's personal expense,
some as NLRB franked mail. The remaining letters were
transmitted ta their recipients via an NLRB fax machine.

Cracraft kept copies of much, but not all, of her
correspondence relating fo her renomination efiorts.
She stored the lefters and refurn correspondence in the
cubbyhole of a credenza behind her desk in her office,
and these documents were not intermingled with agency
materials involving Board business. Cracraft did not
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allow other agency personnel to examine the files
without her permission, although she occasionally asked
her confidential assistant or chief counsel to refrieve
cerfain materials for her, and once had her sacretary
arrange the carrespondence for her chronolegically. She
took the files relating to her renomination efforts home
with her when she cieared out her office following her
departure,

Appellant does not dispute the content or adequacy of
the government's affidavits; instead, he argues that a
different legal conclusion shouid be drawn from the facts
developed therein. in particular, he urges us to hold that
the use of NLRB equipment and involvement of NLRB
personnel [*7] in Cracraft's renomination campaign
renders all of the Cracraft correspondence “agency
recards” within the meaning of the FOIA. We do not find
those facts controlling.

HN3{E] Under 5 U.S.C. § 552(a)(4)(B}, a disclosure
action under FOIA will fie only on a showing that an
agency has "(1) "improperly;' (2) "withheld;' (3) “agency
records," " Kissinger v. Reporfers Commitfee, 445 U.S.
136, 150, 63 L. E£d. 2d 267, 100 S. Ct. 960 (1980). While
the statute itself does not Indicate the types of
documents that constitute "agency records" within the
meaning of the Act, see Paisley v. CIA, 229 U.S. App.
D.C. 372 712 F.2d 686, 692 (D.C. Cir. 1984), case law
makes clear that "HN4[%| the term "agency records' is
not so broad as to Include personal materials in an
employee's possession, even though the materials may
be physically located at the agency." Tax Analysls, 492
.S, at 145. Nor does the statute "sweep into FOIA's
reach personal papers that may "relate to' an
employee's work ... but which the individual [*8] does
not rely upon to perform his or her duties...." Bureau of
Natl Affairs_[*172] v. United States Dep’t of Justice, 742
F.od 1484, 1493, 239 U.S. App. D.C. 331 (D.C. Cir.

1984).

This case requires us to determine whether Cracraft's
"sreation of a record [can] be attributed to the agency,
thereby making the material an “agency record
disclosable under FOIA, rather than personal material
not coverad by the Act." /d. at 1489, In other contexts,
mwhere a document Is created by one agency and
transferred to a second agency, control or possession
[by the witfiholding agency] is the critical ffactor in the
“agency record’] analysis." [d. af 1490; see also Tax
Analysis v, Unlted States Dep'f of Justice, 268 U.S. App,
D.C. 315,845 F.2d 10680, 1069 (D.C. Cir. 1988), affd,
492 U.8. 136, 106 L. Fd. 2d 112, 109 S, C 2841 (1989)
(relevant factors in assessing whether district court

decisions were documents obtained by Tax Division of
Depariment of Justice were intent of document's creator
to retain or relinquish control over records; abllity 9] of
agency fo use and dispose of record; extent to which
agency personnel have read or relied upon docurnent;
and degree to which document was integrated into
agency's files),

However, “in cases ... where doctuments are created by
an agency employee and located within the agency, use
of the document- becomes more important In
determining the status of the document under FOIA"
Bureau of Nall Affairs, 742 _F.2d at 1480 (emphasis
added). In such cases M{"i"} an agency employee's
creation of a document can be atkibuted to an agency
depending on "the purpose for which the document was
created, the actual use of the document, and the extent
to which the creator of the document and other
employees acting within the scope of their employment
relied upon the document to carry out the business of
the agency. ld. af 1493. Thus, appellant's suggested
test that employing agency resources, standing alone, is
sufficient to render a document an "agency record," s
inconsistent with governing precedent,

On the facts before the distrlet court at summary
judgment, we reach the same conclusion that court did.
The Cracraft leiters were "personal records” of
Mary [**10] Cracraft, and not "agency records” within
the meaning of the FOIA. Nothing in the record here
indicates that Cracraft created the correspondence with
anything other than the purely personal objective of
retaining her job. The actual use of the correspondence,
and Cracraft and other employees' lack of reliance on
the correspondence to camy out the business of the
agency, also supports the district court's finding that the
documents were not agency records. Accordingly, even
though employing agency resaurces in the creation of
the correspondence is a relevant factor in the agency
record analysis, the utilization of agency resources in
this case is not as significant as the other factors
employed in our precedents, which compel a concluston
that the Cracraft correspondence was personal, rather
than attributable to the agency. 2

2yhile the NLRB may have benefilled from Cracraft's
renomination, as suggesied by Chairman Stephen's lelters,
M["ﬁ the mere fact that the document In question "relates
to" the business of the agency does not by itself render i an
agency record. See Wolfe v. Dep't of Health & Human Serv.,
299 ().S. App. D.C._ 149 711 F.2d 10771081 (D.C. Cir.

1983).
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1] B

Appellant also requests this court to order the
production of a Vaughn Index, both to aid the court in
determining whekher the Cracraft correspondence
qualifies as agency records, and as "a realistic
campromise” method to obtain information regarding the
racipienis of the Cracrafl correspondence, 3 whose
privacy interest in the non-disclosure of their names he
concedes for the purpose of this appeal. See Appellant's
Reply Brief at 15-17. This we decline to do. Since
"MZ["F} a] court's primary focus must be on the
substance, rather than the form, of the information
supplied by the government fto justify withholding
requested information ... whether that evidence comes
in the form of an in camera review of the actual
documents, something labelled a "Vaughn Index,’ a
detailed affidavit, or oral festimony [*173] cannot be
decisive." Vaughn v. United States, 936 F.2d 862, _867
(6th Cir. 1991}. Accordingly, "the materials provided by
the agency may take any form so long as they give the
reviewing court a reasonable basis to evaluate the claim
of privilege." Delaney, Migdail & Young. Chartered v.
IRS, 264 U.S. App. D.C. 52, 826 F.2d 124, 128 (D.C.

Cir. 1987). [*12]

The affidavits suppiied by the government were
sufficiently detailed to allow the district court fairly to
evaluate whether the Cracraft correspondence
constituted agency records within the meaning of the
FOIA. The affidavits were also sufficient to allow the
distiict court to assess whether the names of the fax
recipients were exempt from disclosure under FOIA
Exemption 6.

As the Sixth Circuit noted in a similar setting, "the
government need not justify its withholdings document-
by-document; it may instead do so category-of-
document by categary-of-document," so long as its
definitions of relevant categories are "sufficiently distinct
to allow a court to determine 7 whether the specific
claimed exemptions are properly applied." Vaughn v.
United Stafes, 936 F.2d at 868 (internal quotation
omitted). We consider [*13] the government under no
obligation here to justify the withholding of the names of
the fax recipients on an individual-by-individual basis
under FOIA Exemplion 6, as appellant seems to
suggest, and that s the only ground upon which we
could justifiably require the production of such a

3tn particular, Gallant seeks us lo require the agency to
indicate by class the "nature" of the fax recipient: "friend,”
“staff employee of Congress," "labor union executive,” etc.

summary.

lli. CONCLUSION

Because we agree that Cracrafi's correspondence
relating to her renomination constituted personal rather
than "agency records” and that production of a Vaughn
index was not necessary given the adequacy of the
government's affidavits, the orders of the district court
are hereby affirmed.

ft is so ordered.

End of Document
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Jacob Metzger

From: Reob Kasin <rkosin@uw.edu>

Sent: Wednesday, July (06, 2016 5:18 PM

To: Stephanie Olsan; Jacob Metzger ; kkussmann@gwestoffice.net

Ce: Nancy Garland

Subject: FW: Public Recards Request PR-2015-00810 Nelsen

Attachments: Public Records 7 6 16.bdf; PR-2015-00810 Stage 1 Release Ltr.pdf; June 10, 2016 Court
Order.pdf

Stephanie, Jacob and Kristen:
I'm forwarding the release by the UW Office of Public Records today as a courtesy copy for you all.

Best regards,
Rob

Robert W, Kosin

Assistant Attorney Generat

University of Washington Division
4333 Broakiyn Avenue

University of Washington, Box 359475
Seattle, WA 98195-9475

Dir: 206.543.9226

Main: 206,543.4150

rkosin@uw.edu

From: pubrec [mailto:pubrec@uw.edu]

Sent: Wednesday, July 06, 2016 5:08 PM

To: 'mnelsen@myfreedomfoundation.com' <mnelsen@myfreedomfoundation.com>
Subject: Public Records Request PR-2015-00810 Nelsen

Please see attached.
Regards,

PERRY M. TAPPER
Compliance Officer
Office of Public Records and Open Public Meetings

Roasevelt Commons Box 354997

4311 11" Ave NE, #360, Seattle, WA 58195

206.543.9180 / fax 206.616.6294

pubrec@uw.edu / http://depts.washington.edu/pubrec/
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Assigned Judge: The Hanorable Jeffrey Ramsdeli
Trial Date: 4/24/17

SUPERIOR COURT OF THE STATE OF WASHINGTON
KING COUNTY

CAUSE NO, 16-2-09719-7 SEA
SERVICE EMPLOYEES INTERNATIONAL
UNION LEOCAL 925, a labor union JOINT CONFIRMATION REGARDING
TRIAL READINESS

PlaintifffPetilioner
ICLERK!S ACTION REQUIRED]
V.
DUE DATE: April 3, 2017
THE UNIVERSITY OF WASHINGTON, an
agency of the Slate of Washington, and
FREEDOM FOUNDATION, an organization

Defendant/Respondent

SEIU 25 and Universily of Washington jointly represent that they have conferred regarding the
following information, are aware of all deadlines and requirements in the Pretrial Order, and certify
the following to the Court regarding trial readiness, SE|U 925 and University of Washington believe
that to the extent the Courf's Order granting SEIU 925's Motion for Summary Judament and for,
Permanent iniunction did not resalve the issue regarding the alleged unfalr labor practice, filing of
this Joint Confirmation Is reduired by the Court's Pretrial Order {Dkt. 88, dated March 13, 2017}, as

well as the Case Schedule {Dkt. 2}, and KCLGR 16(a}{1},

if parties are upable to confirm jointly each party is required to file a separate confirmation,

A. Al parfies are L] arenct represented by counsel. [If any party Is not

represented by cotnsel, state that party’s name, current malling address, and telephone
number,




This trialis a jury/ non-jury trial.

it is estimated, based upan a maximum of § trial hours per day that this trial will
last two days.

Alternative Dispute Resclution {ADR) with a neutral third party WAS accomplished:

‘ D Yes No

If ADR with a neutral third party WAS NOT accomplished, you must provide a detalled
explanation and identify what arrangements have been rnade to camplete ADR before
trial. Counselfparty(ies) may be sanctioned for failure to comply with this requirement.

SEIU 925 filed a motion for (partial) summary judgment with hearing on March 24,
2047. ADR whilz that motion was pending did not seem an afficient use of
resources, SEIU 825 alsq filed an unopposed motion without oral argument, also
noted for March 24, 2017, to exiend the deadline for ADR to March 31, 2047, On
March 27, 2017. the court granted SE(U 925's motion for summary judgment.

There Is a low likelihood of setlement because the regords held by the University
are now subiect to a permanent injunction baning their disclosure. Freedom
Eoundation has appealed that order, A trlal on the merlts of SEIU 925’s ULP charge
s potentially moot if SEIU 925 prevails on appeal. The SEIU 925 is seeking fo delay
the frial and stay the remainder of the case pending the outcome of the appesl (see
separate motion filed by SEIU 825 on or abouf April 3, 2017).

Interprefer(s): No D Yes  language:

Interpreter(s) requested for: (party/witness):
interpreter(s) arranged by:

Expert(s): D Yes No  Expert{s) Out of town: D Yes D No

Cut of town parties: Yes D No
Freedom Foundation

Out of town Yes No
withesses E[

OTHER:

OTHER REQUIREMENTS:

1. CR 16 CONFERENCE:

Any parly may file a motion for a GR 16 Conference with the assigned fudge.

2. TRIAL WEEK AVAILABILITY :

if counsel has another trial scheduled at the same time, identify name, cause

number, venue of case, and dates of trial. Unusua) problems scheduling
witnesses should be noted. :




NOTICE: Cases otherwise ready may he held on standby status during the
week trial is scheduled fo start. Counsel must be within two hours of the
designated courthouse while on standby.

Gounsel for SEIU 926 do not have any other trials scheduled during the week of irial.
Counsel for UW do nal have any other trials scheduled during the week af trial.

NOTE: ltis the responsibility of the parties to arrange for necessary trial equipment.

/sl Jacob Metzger 413117
Jacob Metzger, WSBA # 39211 DATE
Kristen Kussman, WSBA #30638
1604 Third Ave, Suite 1030
Sealtle, WA 98101
Attorneys for PlaintifffPetitioner SEIU 925

/sl Mancy S. Garland Af3NT
Robert W, Kosin, WSBA #28623 DATE
Mancy S. Garland, WSBA #43501
Assistant Attorneys General
Office of the Attorney General — University of
Washington Division
4333 Brooklyn Ave NE, 18th Floor
Seattle, WA 98195
Attorneys for Defendant University of Washington

Stephanie Olson, WSBA #50100 DATE
cfo Freedom Foundation

P.O, Box 552

Olympia, WA 98507

Atorney for Defendant Freedom Foundation
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The following documents have been uploaded:

« 766309 Briefs 20170726152435D1223015 3828.pdf
This File Contains:
Briefs - Respondents
The Original File Name was SEIU 925 Opening Brief.pdf

A copy of the uploaded files will be sent to:

 nancysg@uw.edu

« pdrachler@qwestoffice.net

o rkosin@uw.edu

« solson@myfreedomfoundation.com
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